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THE
CANADIAN LAW TIMES.

JANUARY, 1894.

SPECIFIC PERFORMANCE OF CONTRACTS FOR
CONTINUOUS PERSONAL RELATIONS.*

IN the early days of the Court of Chancery it did assert a
jurisdiction to order the specific performance of contracts
for the maintenance of a continuous personal relation,

such, for example, as the relationship between master and
servant ; but the courts now, as a general rule, no longer
attempt, or at any rate are very loth to attempt to enforce
the continuance of such a relationship, or of any other
relationship which is based upon the existence of mutual
confidence and trust. Sir George Jessel, M.R., deals with
the matter as follows :—* A dozen people may agree to
meet and play whist at each others’ houses for a certain
period, and if eleven of them refuse to associate with the
twelfth any longer, I am not aware that there is any juris-
diction in any Court of Justice in this country to interfere.
Or a dozen or a hundred scientific men may agree with
each other in the same way to meet alternately at each
others’ houses, or at any other place where there is a possi-
bility of their meeting each other; but if the association
has no property and takes no subscriptions from its mem-
bers, I cannot imagine that any Court of Justice could

* The following article consists of extracts from lectures on Bpecific
Performance, delivered before the Btudents of the Law School, at
Osgoode Hall, Toronto.
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interfere with such an association if some of the members
declined to associate with some of the others. That is to
say, the courts, as such, have never dreamt of enforcing
agreements strictly personal in their nature, whether they
are agreements of living and service, being the common
relation of master and servant, or whether they are agree-
ments for the purpose of pleasure, or for the purpose of
scientific pursuits, or for the purpose of charity or philan-
thropy—in such cases no Court of Justice can interfere so
long as there is no property, the right to which is taken
away from the person complaining ” (a).

Lord Justice Cotton says, in a case involving the right
of a person to continue to act as a director of & company:
—*If the company says that even if the plaintiff has the
qualification they do not desire him to act as one of the
managing directors, we should not grant any injunction,
because it would be contrary to the principles on which
this court acts to grant specific performance of this con-
tract by compelling this company to take this gentleman
as manaying director, although he was qualified so to act,
when they do not desire him to act as such * (b).

Lord Justice Fry says :—“I should be very unwilling
to extend decisions the effect of which is to compel persons
who are not desirous of maintaining continuous personal
relations with one another, to continue those personal
relations. I have a strong impression and a strong feeling
that it is not in the interest of mankind that the rule of
specific performance should be extended to such cases. I
think the courts are bound to be jealous, lest they should
turn contracts of service into contracts of slavery, and
therefore, speaking for myself, I should lean against the
extension of the doctrine of specific performance and
injunction in such a manner ” (c).

Although the courts will not enforce specific perform-
ance of a contract for personal service, yet they will

(a) Rigby v. Connol, 14 Ch. D. 487,
(b) Bainbridge v. Smith, 41 Ch. D. 474.
(¢c) De Francesco v. Barnum, 45 Ch. D, 488.
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recoguize the validity of such & contract, even though it be
Jor the term of @ man’s whole life (d). '

“The law of England allows a man to contract for his
labour, or allows bim to place himself in the service of a
master, but it does not allow him to attach to his contract
of service any servile incidents—any elements of servitude
as distinguished from service ” (e).

The limitations of the right of contract in this respect
are well set forth by Mr. Hargrave in his argument in
Somersett's Case (f):—* The law of England will not
permit any man to enslave himself by contract. The
utmost which our law allows is, a contract to serve for life;
and some perhaps may even doubt the validity of such a
contract, there being no determined cases directly affirming
its lawfulness. Certain also it is that service for life in
England is not usual, except in the case of a military
person, whose service, though in effect for life, is rather so
by the operation of the yearly acts for regulating the army
and of the perpetual act for governing the navy, than in
consequence of any express agreement. However, I do
not mean absolutely to deny the lawfulness of agreeing to
serve for life. . . . . . The law of England may
perbaps give effect to a contract of service for life; but
that is the ne plus ultra of servitude by contract in Eng-
land. It will not allow the servant to invest the master
with an arbitrary power of correcting, imprisoning or
alienating him; it will not permit him to renounce the
capacity of acquiring and enjoying property, or to transmit
a contract of service to his issue. In other words, it will
‘not permit the servant to incorporate into his contract the
ingredients of slavery.”

All that has thus far been said ‘with regard to the
principles upon which the court will act in refusing
specific performance of a contract for personal service or

(d) Wollis v. Day, 2 M. & W. 281.

(¢) Per Bowen, L.J., in Davies v. Davies, 86 Ch. D. 898.
(f) 20 8t. Tr. 1.
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for the continuance of personal relations, is perhaps appli-
cable only to & contract by which the parties affirmatively
agree upon the terms of such service or of such relations.
If, on the other hand, the contract be one by which the
parties agree in the negative form that one or more of
them shall not do some specified act, as, for example, that
he will not serve any other person during a specified period,
specific performance thereof may be enforced by means of
an injunction restraining the doing of the prohibited act.
No great difficult was formerly felt by the court in enjoin-
ing the breach of an express negative agreement, but, while
that jurisdiction may be open to some question, there has
been a great difference of opinion with regard to the power
of the court to practically order the specific performance
of an affirmative agreement, by restraining the contracting
party from committing a breach thereof, upon the theory
that the court may restrain the breach of a negative agree-
ment, and that every affirmative agreement has imported
into. it by implication a negative agreement, to the effect
that the contracting party will do nothing inconsistent
with the affirmative agreement into which he has entered,
and that therefore the court may restrain him from
committing a breach of this implied negative agreement.

One of the best known cases upon this breach of the
law is the case of Lumley v. Wagner (y). Mademoiselle
Wagner, who was an opera singer, had entered into a
contract with Lumley, who was an operatic manager, that
she would sing twice a week at his theatre for three months,
in certain specific roles, for a specified remuneration, and
that she would not use her talents at any other theatre. Sub-
sequently to the making of this contract she entered into
another agreement with one Gye, who was also an operatic
manager, whereby, in consideration of a promise of higher
remuneration, she agreed to sing in Gye's theatre and to
abandon her contract with Lumley. Lumley then filed a
‘bill against Mademoiselle Wagner and Mr. Gye for an
injunction to restrain Gye from employing her, and to

(9) 1 DeG. M. & G. 604,
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vestrain her from committing a breach of the negative
stipulation in her contract with the plaintiff. It was con-
tended on behalf of the defendants that as the court could
not enforce specific performance of the affirmative part of
the agreement, it should not restrain a breach of the
negative portion thereof. The court, however (Lord St.
Leonards, L.C.), granted the injunction as asked. The
case has been repeatedly followed, and the principle of
Jaw there laid down and acted upon was for a long time
deemed to be well settled ; but latterly some of the Judges
bave intimated their dissatisfaction with the case, and that
the application of the principle should in practice be
restricted rather than extended. In that case there was
the express negative eovenant, and the chief difficulty in
connection with this branch of the law arises in those cases
in which there is no express negative contract. We shall
consider some of the subsequent cases in their order of
date.

In Catt v. Tourle (k), the plaintiff, who was a brewer,
had sold a piece of land to a purchaser, who agreed
that the plaintiff should have the exclusive right of sup-
plying beer to any public house which might be erected on
the land, but the plaintiff did not enter into any agree-
ment to supply the beer. The purchaser subsequently
sold the land to the defendant, who had notice of the said
agreement, but who, notwithstanding this, erected a public
house upon the land and supplied it with beer from his
own brewery. The plaintiff then filed his bill to restrain
the defendant from acting in contravention of the agree-
ment. It was contended on behalf of the defendant that
the court would not interfere, as there was a want of
mutuality, and as there was no express negative covenant
to the effect that the defendant would not get bis supply
of beer from some person other than the plaintiff. The
court held that though the covenant was in its terms
positive, yet it was in substance negative, and that the

(%) L. R. 4 Chy. 654.
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court would interfere by injunction to restrain the defen<
dant from acting in contravention of it. The court
followed Holmes v. Eastern Counties Ry. Co. (), in holding
that a grant of an exclusive right of this description con-
tained in a covenant is equivalent to a negative covenant.
This does not go the length of holding that every affirma-
tive covenant has imported into it an implied negative
covenant, a breach of which will be enjoined by the
court.

Subject to what is hereafter said about its being sub-
sequently disapproved of, Montague v. Flockton (j) broke
down the distinction between affirmative contracts and
negative contracts, in so far as the authority of a single
Judge (V. C. Malins) was capable of o doing. In that case
it was held that an actor who enters into a contract to
perform for a certain period at a certain theatre may be
restrained by injunction from performing at any other
theatre during the pendency of his engagement, notwith-
standing that the contract contains no negative clause
restricting the actor from performing elsewhere.

To the same effect, in so far as concerns breaking down
the distinction between affirmative and negative agree-
ments, are the remarks of Lord Selborne, L.C., in Wolver-
hamton, etc. Ry. Co. v. London & N. W. Ry. Co. (k), where
he says :—*‘ With regard to the case of Lumley v. Wagner,
to which reference has been made, really when it comes to
be examined, it is not a case that tends in any way to
limit the ordinary jurisdiction of this court to do justice
between parties by way of injunction. It was sought in
that case to enlarge the jurisdiction on a highly artificial
and technical ground, and to extend it to an ordinary case
of hiring and service, which is not properly a case of
specific performance; the technical distinction being
made that if you find the word ‘not’ in any agreement—
‘1 will not do a thing’—as well as the words ‘I will,’

(i) 8 K. & J. 675.
(j) L. R.16 Eq. 189.
(K) L. R. 61 Eq. at p. 440.
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even though the negative term might have been implied
from the positive, yet the court, refusing to act on an
implieation of the negative, will act on the expreasion of
it. I can only say that I should think it was the safer and
the better rule, if it suould eventually be adopted by this
court, to look in all such cases to the substance, and
not to the form. If the substance of the agreement is
such that it would be violated by doing the thing sought
to be prevented, then the question will arise, whether this
is the court to come to for a remedy. If it is, I cannot
think that ought to depend on the use of a negative rather
than an affirmative form of expression. If, on the other
hand, the substance of the thing is such, that the remedy
ought to be sought elsewhere, then I do not think that the
form ought to be changed by the use of a negative rather
than an affirmative.”

It will be observed that the Lord Chancellor in this
judgment agrees with V. C. Malins in the view that the
distinction should be broken down between affirmative
covenants and negative covenants, but he also intimates
the opinion that even where there is an express negative
covenant, the court should not, as a general rule, restrain
the breach thereof, unless it bas aleo the power to order
specific performance of that which is practically and sub-
stantially the affirmative thereof. The application of this
rule would have produced a different result both in Lumley
v. Wagner and in Montague v. Flockton. The Lord
Chancellor, moreover, intimates that where the court has
power to order the specific performance of the thing agreed
between the contracting parties, the court should so order
or should restrain the breach of the contract, even though
there be no express negative covenant.

Quite in acgord with the latter part of the opinion of
Lord Selborne, as cited, is the judgment of Sir George
Jessel, M.R., in Fothergill v. Rowland (l), where he holds
(in a case in which there was no negative covenant) that
the court will not interfere to restrain the breach of a

() L. R. 17 Eq. 182.
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contract for the sale and delivery of chattels, of which it
could not enforce specific performance. He says (at pages
140-1) : “ Then it is said, assuming this contract to be one
which the court cannot specifically perform, it is yet a case
in which the court will restrain the defendants from break-
ing the contract. But I have always felt, when at the bar,
a very considerable difficulty in understanding the court
on the one hand professing to refuse specific performance
because it is difficult to enforce it, and yet on the other
hand attempting to do the same thing hy a roundabout
method. . . . . I cannot find any distinet line laid
down or any distingt limit which I could seize upon and
define as being the line dividing the two classes of cases—
that is, the class of cases in which the court, feeling that it
has not the power to compel specific performance, grants an
injunction to restrain the breach by the contracting party
of one or more of the stipulations of the contract, and the
class of cases in which it refuses to interfere. I have
agsked . . . . for a definition. I have mot only not
been able to obtain the answer, but I, have obtained that
which altogether commands my assent, namely, that there
is no such distinct line to be found in the authorities. I
am referred to vague and general propositions—that the
rule is that the court is to find out what it considers con-
venient, or what will be considered a case of sufficient
importance to authorize the interference of the court at all,
or something of that kind.”

In a House of Lords case, decided subsequently to
all of those already mentioned, Lord Cairns, L.C., strongly
draws the distinction between cases where there is & nega-
tive covenant and cases where the contract is wholly in the
affirmative form. Hesays: ‘ If there had been a negative
covenant, I apprehend, according to well settled practice, a
Court of Equity would have had no discrétion to exercise.
If parties, for valuable consideration, with their eyes open,
contract that a particular thing shall not be done, all that
& Court of Equity has to do is to say, by way of injunction,
that which the parties have already said by way of covenant,
that the thing shall not be done; and in such case the
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injunetion does nothing more than give the sanction of the
process of the court to that which is already the contract
between the parties. It is'nof then a question of the balance
of convenience or inconvenience, or of the amount of
damage or injury—it is the specific performance by the
court of that negative bargain which the parties have made,
with their eyes open, between themselves. .But, my Lords,”
if there be not a negative covenant, but only an affirmative
covenant, it appears to me that the case admits of a very
different construction. I entirely admit that an affirmative
covenant may be of such a character that a Court of Equity,
although it cannot enforce affirmatively the performance of
the covenant, may, in special cases, interpose to prevent that
being done which would be a departure from and a viola-
tion of the covenant. This is & well settled and well known
jurigdiction of the Court of Equity. But in that. case, my
Lords, there appears to me to come in considerations which
do not occur in the case of a negative covenant. It may
be that a Court of Equity will see that by interposing in a
case of that ‘kind, in place of leaving the parties to their
remedy in damages, it would be doing more harm than it
could possibly do good, and there are, as we well know,
different matters which the Court of Equity will, under
these circumstances, take into its view. It will consider,
for example, whether the injury which it is asked to restrain
is an injury which if done cannot be remedied. It will
consider whether, if done, it can or cannot be sufficiently
atoned for by the payment of a sum cf money in damages.
It will also ask this question—Suppose the act to be done,
would the right to damages for it be decided exhaustively,
once and for all, by one action, or would there necessarily
be a repetition of actions for the purpose of recovering
damages from time to time ? Those are matters which a
Court of Equity would well look to, and on the other hand
a Court of Equity.would look to this: If we interfere and
say, in aid of this affirmative covenant, that something
shall not be done which would be a departure from it, no
doubt we shall succour and help the plaintiff who comes for
our assistance. But shall we do that ? Will the effect of
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our doing that, be to cause possible damage to the defend-
ant very much greater than any possible advantage we can
give to the plaintiff? Now, in & case of that kind, where
there is an amount of discretion which the court must
exercise, those are all considerations which the court will
carefully entertain before it decides how it will exercise its
discretion " (m).

A recent deliverance upon the subject is contained in
the judgment of Mr Justice Fry in Donnell v. Bennett (n).
A contract for the sale of chattels to the plaintiff contained
an express negative stipulation not to sell to any other
manufacturer. The court granted an injunction to restrain
the breach of the negative stipulation, although the contract
was one of which specific performance would not have been
granted.

The learned judge says in giving judgment: * The
question which arises is by no means an easy one.
It is difficult because of the state of the authorities upon
the point. It appears to me that the tendency of recent
decisions, and especially the cases of Fothergill v. Rowland,
and of the Wolverhampton and Walsall Railway Company
v. London and Northwestern Railway Company is towards
this view, that the court ought to look at what is the
nature of the contract between the parties; tbhat if the
contract as a whole is a subject of equitable jurisdiction,
then an injunction may be granted in support of the con-
tract, whether it contains or does not contain a negative
stipulation ; but that if on the other hand the breach of
the contract is properly satisfied by damages, then that the
court ought not to interfere whether there be or be not the
negative stipulation. That, I say, appears to me to be the
point towards which the authorities are tending, and I
cannot help saying thatin my judgment that would furnish
a proper line by which to divide the cases. But the ques-
tion which I have to determine is not whether that ought
to be the way in which the line should be laid down, but
whether it has been so0 laid down by the authorities which

(m) Doherty v. Allman, 3 App. Cas. at pp. 719-21.
(n) 22 Ch. D. 835.
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are bindingon me. . . . . Inthe first place, there is
the case of Dietrichsen v. Cabburn (0), in which undoubtedly
the court enforced by way of injunction a stipulation not to
sell except in a particular manner, and there the whole
contract was one which could not have been performed
specifically by the court. 8till more, in Lumley v. Wag-
ner, the court enforced by way of injunction a portion
of a contract, the whole of which contract could not have
been enforced by way of specific performance, and Lord St.
Leonards in considering that case discussed the question
whether an injunction ought to be granted in some cases
in which specific performance cannot be granted, and he
determined that question plainly in the affirmative. He
made these observations (p): ¢ Wherever this court has not
proper jurisdiction to enforce specific performance, it operates
to bind men’s consciences, as far as they can be bound to
a true, and liberal performance of their agreements; and
it will not suffer them to depart from their contracts at
their pleasure, leaving the party with whom they have
contracted to the mere chance of any damages which a jury
may give. The exercise of this jurisdiction bas, I believe,
had a wholesome tendency towards the maintenance of
that good faith which exists in this country, to a much
greater degree perhaps than in any other ; and although
the jurisdiction is not to be extended, yet a judge would
desert his duty who did not act up to what his predecessors
have handed down as the rule for his guidance in the
administration of such an equity.’ It is plain therefore
that Lord 8t. Leonards did not adopt the view which has
occurred to me as that towards which the more recent cases
have been tending. That is the way in which the direct
authorities stand in cases in which there is a negative
clause, and they appear to me to show that in cases of this
description, where a negative clause is found, the court has
enforoed it without regard to the question whether specific
performance could be granted of the entire contract (¢).”

(o) 2 Ph. 52. (p) 1 De G. M. & G. 619.

(g) Donnell v. Bennett, 22 Ch. D. at pp. 837.9. See De Francesco v.
Barrum, 43 Ch. D. 185.
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The most recent case is Whkitford Chemical Co. v.
Hardman (r), where the manager of a manufacturing
company agreed to give during a specified term “the
whole of his time to the company’s business,” and it was
held by the Court of Appeal that, whatever other remedies
the company might have, they were not entitled, in the
absence of any negative stipulation in that behalf, to an
injunction to restrain the manager from giving, during the
term, part of his time to a rival company. Lord Justice
Lindley says :—* The agreement is wholly an affirmative
agreement, and the substantial part of it is that the
defendant has agreed to give ‘the whole of his time’ to
the plaintiff company. That is important in this respect,
that it enables us to see more clearly than we otherwise
might what the parties had in their contemplation. If
there had been a negative clause in this agreement, such
as there was in Lumley v. Wagner, and in some of the
other cases, we should have been relieved from the diffi-
culty of speculating what they had been thinking about.
We should have seen that they had had their attention
drawn to certain specific points, and that they had come
to an agreement upon these specific points. In this
oase, we are left more or less in the dark about that,
because, a8 I have said, there is nothing that shows that
anything definite was in the minds of these parties, beyond
this, that the defendant was to give the whole of his time
to the plaintiff’s business. Now, every agreement to do &
particular thing, in one sense, involves the negative of
doing that which is inconsistent with the thing you are to
do. If I agree with a man to be at a certain place at a
certain time, I impliedly agree that I will not be anywhere
else at the same time, and so on ad infinitum ; but it does
not at all follow that, because a person has agreed to do a
particnlar thing, he is, therefore, to be restrained from
doing everything else which is inconsistent with it. The
court has never gone that length, and I do not suppose
that it ever will. We are dealing here with a contract of
& particular class. It is a contract involving the perform-

(r) L. R. (1891), 2 Ch. 416.
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ance of a personal service, and, as a rule, the court does
not decree specific performance of such contracts. That
is a general rule. There has been engrafted upon that
rule an exception, which is explained more or less definitely
in Lumley v. Wagner—that is say, where a person has
engaged not to serve any other master, or not to perform
at any other place, the court can lay hold of that, and
restrain him from so doing; and there are observations,
in which I concur, made by Lord Selborne in The Wolver-
hampton and Walsall Railway Company v. London and
North Western Railway Company, to the effect that the
principle does not depend upon whether you have an
actual negative clause, if you can say that the parties were
contracting in the sense that one should not do this, or
the other—some specific thing, upon which you can put
your finger. . . . I agree with what the late Master
of the Rolls, 8ir G. Jessel, said about there being no very
definite line. I agree also in what Lord Justice Fry has
said more than once, that cases of this kind are not to be
extended. I confess I look upon Lumley v. Wagner rather
as an anomaly to be followed in cases like it, but an
anomaly which it would be dangerous to extend. I make
that observation for this reason, that I think the court,
looking at the matter broadly, will generally do much more
harm by attempting to decree specific performance in cases
of personal service than by leaving them alone; and
whether it is attempted to enforce these contracts directly
by a decree of specific performance, or indirectly by an
injunction appears fo me to be immaterial. It is on the
ground that mischief will be done to one at all events of
the parties that the court declines in cases of this kind to
grant an injunction, and leaves the aggrieved party to such
remedy as he may have apart from the extraordinary
remedy of an injunction.”

In the same case Lord Juatxce Kay says:—* What
strikes me in this case is that if the court could possibly
interfere in the way in which the learned Judge has inter-
fered, by injunction, I do not see any contract of hiring
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and service in which it ought not also to interfere. To
take the most simple and ordinary case, of & man's
domestic servant, his butler (which was one of the cases
put by way of illustration in one of the judgments referred
to), who has contracted to give the whole of his time to his
master’s service. Could it possibly be argued that an
injunction could be obtained to prevent his .serving some
one else during that engagement ? Yet, if a negative is to
be implied, I do not ree any case whatever in which it
could be more clearly implied than in a case of that kind.
We must tread with very great caution such a path as that
which this application invites us to pursue; and as I think
this case goes very far beyond any case which has been
decided with consideration up to this time, I certainly am
very strongly disinclined to support this decision; I am
all the more disinclined to support it because one cannot
help seeing that the mode in which this injunction is
granted is really tLe only mode in which the court could
possibly have granted such an injunction. The court has
implied a negative in the contract to give the whole of his
time, and has therefore granted an injunction to prevent
his giving any of his time to any other purpose. It is not
really wanted, bona fide, for that purpose, but it is wanted
to prevent him from setting up a rival business which he
has not contracted not to do.”

Both of the learned Judges expressly disapproved of
the judgment in Montague v. Flockton.

It is safe to say that the last word has not yet been
said upon this subject. The equitable doctrine upon the
point is in a plastic condition, and has nof yet assumed
any definite and ultimate shape, nor is it likely to do so
until the whole question has been dealt with by some court
of final resort.

A. H. MARSH.
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EDITORIAL REVIEW.

New Rules o'f Oourt.

An instalment of the reform sought for in 1888, when
the rules of practice were revised, and since earnestly
desired and required, has been granted by the bringing
into force of rules designed to effect the purpose of rules
210 and 211. The following are the rules substituted for
rules 210, 211 and 212, which are repealed : —

210. A judge shall be at Osgoode Hall every week,
except vacation, for the purpose of disposing of all business,
except trials, which may be transacted by a single Judge.
All applications, during the week, are to be made to the
Judge assigned to take the weekly work.

211. The business of the weekly sittings shall be as
follows :—

Monday and Friday—Chambers business, motions first,
appeals afterwards.

Tuesday, Wednesday and Thursday—Court business.

212. All business, except ex parte motions, is to be
entered on a list for each court day, and to be disposed ‘of
in the order of entry, unless otherwise directed by the
Judge.

212 (a)—Lists shall be prepared by the proper officers
of all Court business for each day, in which the causes
and matters shall be entered in the order in which the
preecipes are filed with the officer.

212 (b)—The above rules shall come into operation on
and after the 8th January, 1894, and prior publication in
the Ontario Gazette is hereby dispensed with.

This arrangement will be welcomed by the whole pro-
fession as & move in the right direction. There has for
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years been a waste of judicial strength in the division of
the work, and, however one may regard the policy of
abolishing the system of assigning special work to special
Judges, if fusion is to take place it should be complete and
not partial. The division of the courts since the abolition
of the special jurisdiction of the Chancery Division has
been purely artificial, and not based upon any principle.
It has been more the name and traditions of the Chancery
Division than its powers or jurisdiction, that have made a
line of cleavage between it and the other Divisions.

There is something to be said about the mode of doing
what has been done, which perhaps has its significance,
although it is not apparent on the face of the rules.

The new rule 210 has two verbal alterations apart from
the addition to it. The first is, that the word “be” is
used instead of the word ‘‘sit,”” which appears in the
original rule. Perhaps the interpretation of this amend-
ment is to be found in the addition to the original rule,
which in effect prohibits the making of an application to a
Judge, unless he is the Judge assigned to take the weekly
work. The absolute necessity for his being at Osgoode
Hall, if he is the only Judge to hear applications, is 8o
apparent that one can hardly see the necessity for a rule
to ensure his attendance. With regard to the addition, an
exception might have been made of injunction motions,
which are of such, importance that it is justifiable to apply
at apy time and at any place to any Judge for the relief.
After all, it is not a rule of practice, but a domestic regula-
tion which might have been left to be dealt with by an
unwritten rule.

The other verbal alteration is grammatical only. The
old rule read, “ every week, except during the vacations ;”
the new rule has it, *“ every week, except vacation.” We
hope this will not have the effect of reducing vacation to
the period of one week.

With regard to the arrangement of the work, it is
largely a matter of opinion as to whether that provided by
the original rule 211 or that provided by the new rule is the
more convenient one. The old rule received very close
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consideration from a representative committee of the Bar,
and was at the time assented to by the Judges. Andit may
be eaid that universal opinion was then in favour of it.
The balance of convenience, too, was slightly in favour of
the arrangement. Under the old rules, on Mondays and
Tuesdays, notice of motion could be given for the Friday
Court, and on the other days of the week for the Tuesday
Court. By the new rule, Court being fixed for Tuesday,
Wednesday and Thursday, Monday is the only day on
which notice of motion can be given for the Friday Court.
If a notice is to be given on Tuesday, the motion cannot
come on for a week without special leave, and all
notices of motion given on and after Tuesday in any
week without special leave will most probably be given for
the following Tuesday, thus clogging the Tuesday Court.
However, as long as all business may be taken before one
Court, the main object is gained. With regard to Chamber
appeals, however, it would have been more convenient if a
day had been assigned for them with other appeals. They
are usually of more importance than gotiona, and it is
always inconvenient for counsel engaged in appeals to be
obliged to wait until all Chamber motions are disposed of
in order to get their appeals disposed of.

The necessity for repealing rule 212 is not apparent ;
and the new rule 212 was altogether unnecessary. It was
perhaps passed through inadvertence, attention not being
directed torule 538. That rule already provides for setting
down cases for Court. Rule 212 prescribed the order in
which business was to be taken. The new rule repeals rule
212, re-enacts the old rule and provides for setting down
as well, 8o that we now have two rules, new rule 212 and
rule 538, both regulating the setting down of motxons and
preparation of lists.

Cenditional Leave to Defend.

The judgment of the Queen’s Bench Division in Mer-
chants’ Bank v. Scott, on a motion for judgment under rule

789, revives the question of imposing terms upon a defendant
VOL. XIV. O.L.T, 2
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who claims to have a good defence. Elaborate conditions
were prescribed which the defendant was to observe as the
price of his leave to defend. Judgment was to be entered
{or the plaintiff’s claim and execution issued and placed in
the hands of the sheriff as security for the plaintiff’s
<laim, which might ultimately be found to be a debt, and
yet might be found to be without foundation. If the
defendant elected to defend there was to be no sale under
the executions without leave of the Court. The defendant
was to elect in ten days whether he would defend. If he
«lid not elect his appeal was to be dismissed. If he did
«elect and failed in his defence, he was to pay the plaintiff’s
costs ; if he succeeded, the judgment against him was to be
set aside. :

A defendant who opposes judgment against him either
is advised or believes that he has a good defence, or wants
time knowing that he owes the debt. In the latter case it
is well to expose his conduct, if it can be done with
certainty. But as a full investigation of the facts cannot
take place on a chamber motion based upon affidavits, it is
a rule of doubtful policy to expose a defendant to the con-
sequences of a judgment if there is any doubt of his
liability.

The temptation to a plaintiff to harass a defendant on
a doubtful claim is great, when he can by a vigorous pre-
liminary skirmish so embarrass the defendant by conditions
that he is either unable to defend, or would prefer
submitting to a wrong rather than enter upon a course of
litigation handicapped from the start. There is a story
afloat of an American justice of the peace (which is, of
course, a libel on American justice) who found the evidence
8o evenly balanced between the plaintiff and defendant that
he could not say which was right, and finally decided in
favour of the plaintiff on the ground that he thought he
would not have brought the action if the defendant had not
-owed him the debt. Perhaps, in truth, though, there is
too much leaning in favour of a plaintiff.
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However, the rule throws the onus on the detendant of
satisfying the Judge that he has a good defence on the
merits, or disclosing such facts as may be deemed sufficient
to entitle him to defend. The preparation for a defence
in such a case must necessarily be made hurriedly, and in
many cases might involve states of facts which the defendant
could not satisfactorily investigate within the time limited.
If he cannot establish that he has a good defence, or if he
cannot ascertain all the facts, he is liable to be called upon
to pay into Court a sum which he does not owe, or give
security which he cannot furnish, or submit to a judgment
as security for a debt which the Court cannot say positively
is due to the plaintiff, before he will be allowed to defend.
If a man is not in the best of credit such a course may
complete his ruin. Thé success of the plaintiff will depend
not on the truth and justice of his claim, but upon a hypo-
theticad claim, and the defendant’s inability, not to show
that it is unfounded, but to furnish the security for it.
The conclusion that a defendant shall pay a claim if he
cannot furnish security for it is illogical, and holds out an
inducement to an unprincipled plaintiff to pursue a
vigorous preliminary warfare, and force the defendant into
a position where he can practically make his own terms
with him under the process of the Court. A defendant in
such a case comes to trial with a prima facie against him ;
the merits have been partly determined in his opponent’s
favour ; he has the opinion of a Judge, perhaps two or
three, already against him ; he is in fact there on suffer-
ance only.

If he is in the unfortunate position of having judgment
and execution against him, he may be ruined before the
trial. Very few men can survive the effect of judgment
and execution. The credit of the very best man will suffer;
he cannot buy on credit, for the execution will attach on
the goods sold him if he fails in' the action; and people do
not care to incur such a risk.
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If tke Court cannot say with certainty that a debt is
due, why should security be given, or the plaintiff have
judgment ? If it can say it positively, then judgment
should, of course, go. It is true that this is an objection
to the policy of the rule, not to the mode of administering
justice under it. 8till, the rule might be tempered with
a merciful exercise of the discretionary powers which
it gives. It might be well to observe the principle laid
down by a Divisional Court in Wing v. Thurlow, 10 Times
L. R. 53, in which Mr. Justice Wills said, ¢ Unless one is
prepared very nearly to give judgment for the plaintiff, we
ought not to impose conditions which may prevent the
trial of the action. It is very serious that a condition of
this kind should be imposed upon impecunious people.”
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BOOK REVIEWS.

A practical Treatise on the office and duties of Coroners
in Ontario, and the other Provinces and Territories of
Canada, and in the Colony of Newfoundland, with sched-
ules of fees, and an Appendix of Forms. Third edition.
By WiLiam Furnner Avuves Boys, LL.B., Junior County
Court Judge, County of Simcoe, Ontario. Toronto: The °
Carswell Co., Litd. 1898.
The great usefulness of this book is shown by its
having passed into & third edition. The law, duties and
practice of coroners are here collected in a most convenient
form and compass. In addition to the treatise on the
office, duties, jurisdiction, rights, liability, and authority of
coroners, there are treated of their duties with regard to
offenders, and concerning crimes. Two chapters are
devoted to toxicology, and one to wounds and, bruises.
The remainder of the book is taken up with evidence, the
Coroner’s Court, the proceedings subsequent to the inqui-
sition, schedule of fees, and an important chapter detailing
the whole proceedings at an inquest, with minute instruc-
tions as to the mode of procedure, and forms of the various
oaths, affirmations, warrants, summonses, inquisitions, ete.
We prophecy for this edition even a greater measure of
success than the two former met with.

County Constable’s Manual; or Handy Book, compiled
from The Criminal Code, 1892-3. With schedules of fees,
crimes and punishments; the Courts and jurisdiction.
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By J. T. Joxes, High Constable, County of York. Second
edition. Toronto: The Carswell Co. (Ltd.). 1898.

This little book, in form suitable for the pocket, consists
of an index of the principal matters necessary for a con-
stable to know. Not only are the various crimes set forth,
but many rules and regulations for the conduct of officers
in and about an arrest, giving evidence, and the like, are
given.

The New Conveyancer. A compendium of conveyancing
precedents adapted to meet the present law; comprising
forms in common use, with clauses applicable to special
cases. By A. H. 0'Brien, M.A,, of Osgoode Hall, Barrister-
at-law, Assistant Editor of The Canada Law Journal, ete.,
Toronto: The Goodwin Law Book and Publishing Co.
1898.

This work provides a very useful collection of various
forms in common use. It is easier to find fault than to
advise, to criticise than to create. But there are some
forms which might have been improved. While this is
true, it must necessarily be true of every work of the kind,
and 8o is not said in condemnation of the work. As a rule
the forms are well drawn up, and many useful variations
are made for changing circumstances. Afterall, a form is
a mere guide to the conveyancer, suggesting the subject
matter, rather than dictating the form, and nothing can
supply the want of skill in a draughtsman.

There is a standard objection to all the agreements for
sale and exchange of land, and that is that they are not
binding except at the option of the vendor. They contain
the usual provision against being obliged to produce evi-
dence of title not in the vendor’s possession, and this
always enables the vendor to rescind without being liable
for damages, if the purchaser insists on proof of title not in
the vendor’s possession. On the other hand, the clause
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doea not compel the purchaser to complete if the proof is
not produced. It should be followed by a clause com-
pelling the purchaser to complete on the evidence produced,
if & good registered title is shown by the register. Again,
they contain provisions, such as for adjustment of taxes,
rentis, etc., in the way in which the law provides for them
without agreement, and as such are surplusage. The
agreement for possession pending negotiations as to title
is well drawn, as far as it goes, but it does not provide for
the contingency of the contract not being completed, as to
payment for improvements, adjustment of rents, giving up
possession, eto. It is conceived on the hypothesis only
that the contract will be completed. The notices of sale
under the power in a mortgage contain that common but
inadvisable demand for payment, and notice of proceeding
if the demand is not complied with, which is unnecessary,
as the money must be in arrear when the notice is given.
1ndeed, the second form of notice appears to be drawn in
anticipation of the maturity of the mortgage. A fatal error
appears in the suggestion that the mortgagee’s solicitor
‘may, a8 solicitor, sign the notice. The notice must invari-
ably be signed by the party to the contract or some person
-authorized by him. The solicitor is usually authorized to
sign the mortgagee’s name, but he can acquire no right,
unless the power gives it, to sign his own name.

The Principles of the Law of Evidence. With elemen-
tary rules for conduoting the examination and cross-
examination of witnesses. By ‘W. M. Brsr, AM., LL.B.
Eighth Edition. With a collection of leading propositions.
By J. M. Levry, Esq., Barrister-at-Law, Editor of ‘‘ Wood.
fall’s Law of Landlord and Tenant,” etec. With notes to
American and Canadian cases. By CHarLEs F. CHAMBER-
1AYNE, Esq., of the Boston Bar. London: Sweet & Max-
‘well (Ltd.). Boston: The Boston Book Co. 1898.
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This excellent work is a dignified rival of the leading
work Ton evidence so often referred to. Perhaps a little
more scientific or academic than Taylor on Evidence, in

.some parts, it yet contains all that is practical as well.

. The leading propositions form a concise index to the body
of law contained in the text, and enable one (by the
references) to find ready access to more discursive treat-
ment. The book is 8o well known and established, that
but little need be said of it. The additions to the text by
the American editor are in the mode adopted in Bennett’s
Benjamin on Sale. Instead of being inserted in the text,
or in footnotes on each page, they form a short treatise at
the end of eachichapter. The Canadian cases are included
in the American notes. The English editor is also some-
what confused as to the geography of this country, making
a distinction between Canadian and New Brunswick and
Nova]Scotia cases. Thus Canada is annexed to the U. 8. A.
by the American editor, and torn to pieces by the English
editor.

This is the first book published under the internatiohal
Copyright Act, the printing having been done in the
United States. Notwithstanding that, the English spelling
‘has been retained, for which the parties interested will
accept our thanks.
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CAN A LIMITED COMPANY ISSUE SHARES AT A
DISCOUNT ?

THE English Companies Act, 1867, enacted by section 25
that ¢ every share in any company shall be deemed
and taken to have been issued and to be held subject to the
payment of the whole amount in cash, unless the same
shall have been otherwise determined by a contract duly
made in writing, and filed with the Registrar of Joint Stock
Companies at or before the issue of such shares.” Chitty,J.,
in two cases (a), held that under a contract duly registered
under this section, a limited company could issue shares
at a discount if authorised so to do by its articles of
association. This view of the law prevailed until 1888.
In that year the Court of Appeal had occasion twice to
review the law, and in both cases (b) declined to follow the
judgment of Chitty, J., but held that it was ultra vires of
a company, notwithstanding section 25, to issue shares at a
discount. Neither of these two cases was appealed to
the House of Lords, but recently that Court has had to
pass upon this point in company law, and has completed
the work of the Court of Appeal. The Ooregum’s case (c)
(a) Re Ince Hall Rolling Mills Co., 28 Ch. D. 45 n, (1888); Re Plasky-
naston Tude Co., 28 Ch, D. 542. (1883).

(b) Re Addlestone Linoleum Co., 87 Ch. D. 191 (1888); Re Almada &
.’l'énto Co., 88 Ch. D. 415 (1888).

) The Ooregum’s Gold Mining Gold Co. of India Limited v. Roper,
L. B. (lB”). App. Cas. 125.

YOL. XIV, C.L,T. 3
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mayx now be considered to be the leading case, that a
limited company founded under the English Companies
Acts may not issue shares at a discount. .
“The whole structure of a limited company,” said
Lord Chancellor Halsbury, in pronouncing judgment (d),
*“ owes its existence to the Act of Parliament, and it is to
the Act of Parliament one must refer to see what are its
powers, and within what limits it is free to act.” .
¢ {The Act] makes one of the conditions of the limitation
of liability that the memorandum of association ehall con-
tain the amount of capital with which the company pro-
poses'to be registered, divided into shares of a certain fixed.
amount. It seems to me that the system thus created, by
which the shareholder’s liability is to be limited by the
amount unpaid upon his shares, renders it impossible for the
company to depart from that requirement, and by any
expedient to arrange with their shareholders that they
shall not be liable for the amount unpaid on the shares,
although the amount of those shares has been, in accord-
ance with the Act of Parliament, fixed at a certain sum of.
money. It is manifest that if the company could do so
the provision would operate nothing.” The rationale of
the provision is thus laid down by the Lord Chancellor :—
“T recognize the wisdom of enforcing on a company the
disclosure of what its real capital is, and not permitting a
statement of its affairs to be such as may mislead and
deceive those who are either about to become its share-
holders or about to give it credit.” And, he continues,
“I think, with Fry, L.J., in the Almada and Tirito Com-
pany’s case, that the question which your Lordships have
to solve is one which may be answered by reference to an
inquiry : what is the nature of an agreement to take a
share in a limited company ? and that that question may
be answered by saying, that it is an agreement to become
liable to pay to the company the amount for which the
share has been created.” It was further laid down:by his
Lordship, that section 25, above quoted, simply provides

L
LT e

(@) Ooregum’s case, p. 188,
oo
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that payment otherwise than in cash, under certain pre-
scribed conditions, may be payment. The whole amount,
however, is to.be paid. There is nothing in the section
‘““which. justifies the notion that that which the statute
required to be paid ‘in. cash, subject to qualification of a
mode of payment, should not be paid at all.”

The result of the decisions in the United States Courts
is the same, according to Mr. Beach (¢): “ The stockholders
of & corporation, being in general free from personal respon-
sibility, the capital stock constitutes the sole fund to which
creditors"may look for the satisfaction of their demands.
It is the basis of the credit which is extended to the
corporation by the public and a substitate for the individual
liability which exists in other cases. So far as creditors
are concerned, it is regarded in the law as a trust
fund pledged for the payment of the debts of the
corporation. . . . This is true of the unpaid shares
subseribed, or balance due thereon, as of the amount which
has been actually paid in. Such unpaid shares and the
balances are as much a part of the capital stock as the
sums which have already been realized thereon, and aside
from the funds on hand, they often constitute the sole
resource of the company. . . . Accordingly a cor-
porate creditor may impeach the validity of an issue of
stock below par made prior to his having extended credit
to the company, and may compel payment in full, or so
much as is required to satisfy his claim againset the com-
pany. Even the fact that the stockholder was induced to
take the stock by the false representation of the president
or directors of the company that it was full paid capital
sfock, is no defence to an action by a corporate creditor to
recover the difference between the amount paid and the
par value of the shares.”

Oar own Letters Patent Acts (f) contain each a phrase
that seems to contemplate the issue of shares at a dis-
count :—‘ No by-law for the allotment or sale of stock at

(¢) Beach on Private Corporations, § 116, § 118.
(N R. 8. O. cap. 157, sec. 43 ; R, 8. C..cap. 119, sec. 35 (2).
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any greater discount or at any less premiuth than what has
been previously authorized at & general meeting . . .
shall be valid or acted upon until the same has been con-
firmed at a general meeting.” This phrase, if it is to be
construed as conferring such a power upon the company,
is in conflict with various sections of the same Acts. Thus,
section 61 of the Ontario Act provides that *‘ each share-
holder, until the whole amount of his stock has been paid
up, shall be individually liable to the crgditors of the
company to an amount equal to that not paid up thereon.”
This fixes the member’s liability to creditors, not .at what
he has agreed to pay to the company, but at the whole
amount of his stock less what he may have already paid.
Again, section 45 enacts that not less than 10 per cent.
upon the allotted stock of the company shall, by means of
one or more calls, be called in or made payable within one
year from the incorporation of the company; the residue,
where and as the by-laws of the company direct.” The
10 per cent. is to be calculated on the amount of stock,
not on the amount of money the member has agreed to
pay thereon; and certainly ‘‘ the residue " can only mean
the remaining 90 per centum of the stock. Compare, also,
section 66 of the same Act, which provides that ‘ the
directors shall not declare or pay any dividend the pay-
ment of which renders the company insolvent, or diminishes
the capital stock of the company.” The letters patent issue
on petition; the Act requires the petition to state the
amount of the capital stock and the number of shares and
the amount of each share. It is beyond question that the
phrase “the capital stock of the company,” means the
amount of the stock as defined in the letters patent which
has been allotted. The balance sheet of & company issuing
shares at a discount must, therefore, show the capital
stock to be diminished by the amount of the discount.
The company is practically insolvent from the start. For,
a8 Lord Chancellor Halsbury remarked (g), ‘I observe in
the argument it has been sought to draw a distinction

(9) In the Ooregum’s case, at page 189.
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between the nominal capital and the ecapital which is
assumed to be the real capital. I can find no authority for
such a distinction.” Section 48, when read in conjunction
with the rest of the Act, may be held to mean that while
the ecompany may issue shares at a discount, yet the
liability of the subscriber therefor to creditors remains
unaltered at the unpaid balance on the full amount of the
shares. But read in the light of the decisions on the
English Companies Acts, these words in section 48 are a
stumblingblock and ought to be expunged (k).

The Dominion Companies Act contains a clause not in
the Ontario Act, viz., sec. 27, which reads, * Every share
in the company shall, sabject to the provisions of sub-sec-
tion five of section five of this Act, be deemed to have been
issued and to be held subject to the payment of the whole
amount thereof in cash, unless the same has been other-
wise agreed upon or determined by a contract duly made
in writing and filed with the Secretary of State at or before
the issue of such shares.” We have already noted that the
parallel English section was held to * deal only with the
mode in which payment on shares is to be made, and does
not touch the question whether that payment is to be
anything less than payment in full, and a contract to issue
shures at a discount is not rendered valid by registration
under it " (t).

If, as seems to be the case, it is ultra vires of a company
to issue its shares at & discount, the position of the allottee
of such shares turns, in the first instance, on whether the
contract is voidable or void. Upon this point there has
been some conflict of opinion, but in practice the Courts
have so dealt with the allottee as to make the result now
almost certain. Lord Thring’s view is (j): “ If the con-

(A) Two cases in our own Courts, McIntyre v. McCracken, 1 8. C. R.
479, and Scales v. Irwin, 84 U. C. R. 545, do not throw light upon this
point.

aé;;) Lord Thring, Law and Practice of Joint Stock Companies, 5th ed.
p- 369.
(J7) Law and Practice of Joint Stock Companies, 5th ed. at p. 370; citing

Re Almada & Tirito Co., 88 Ch. D. 415 ; Re Midland Electric Co., 37T W. R.
471 ; Re Zoedone Co., 60 L. T. 388.
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fract i wultra vires, as .in the case of shares issued at.a
discount, it is .wholly ‘void,. there is ‘no contract -to take
shares at all, and “the allottee is entitled to have his name

" removed from the register and to recover what he has paid
-on the shares, unless by his subsequent conduct an agree-
ment to hold the shares can be. presumed.” On the other
hand, Mr. Palmer lays it down (k), “the contract is void-
able, not void, and. the allottee must he deemed to know
the law, and by.allowing his ‘name to be placed on the
register he has in effect represented 'himself to persons
dealing with the company as a member who has paid, or
will pay, up his shares. A partner in a firm could not
escape from liability. to creditors on the ground that it was
arranged that his liability should be limited, and that by:a
mistake of law he conceived that agreement to be valid.
How then can-a shareholder in a limited company plead
-such an excuse? A voidable agreement cannot be voided
after the rights of these parties have supervened.”

The law governing the allottee of .such shares may be
briefly stated under three heads, suggested by Lord
Chancellor Cairns (I): * The provisions under which that
system of limiting liability was inaugurated were pro-
visions not merely, perhaps I might say not mainly, for
.the benefit of the shareholders for the time being in the
company, but were enactments also to provide for the
interests of two other very important bodies; in the first
place, those who were shareholders in succession to the
persons who were shareholders for the time being, and
secondly the outside public, and more particularly those
who might be creditors of companies of this kind.”

As to the first head, the allottee is clearly liable to the
creditors of the company for the amount unpaid on the
nominal value of the shares, for our Letters Patent Act (m)
provides that ¢ each shareholder, until the whole amount
of his stock has been paid up, shall be individually liable

(k) Company Precedents, 4th ed. p. 140 n., citiné Oakes v. Turquand,
L. R. 2 H. L. 326 ; Trevor v. Whitworth, 12 App. Cas. 409.

() In dshbury Railway, etc., Co.v. Ricke, L. R.'7 H. L. at p. 667.
(m) R. 8. O. cap. 157, secs. 5, 61 (1). :
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to the creditors of the company to an amount equal .te
that not paid up thereon.” In the Ooregum’s case (n), Liord
Watson comments thus upon the words of the English
Companies Act :—“ The ‘ amount if any unpaid’ obviously
refers to the ¢ fixed amount’ of the shares into which the
capital is divided, as set forth in the memorandum, and
not to any lesser amount which may . be-agreed upon
between the company and its shareholders; and the
statutory liability of each shareholder is for the difference
between the amount fixed by the memorandum [memoran-
dum and registration answering to our petition. and
letters patent] and the sum which has actually been paid
upon his ghares. Consequently, if shares are issued against
money, it appears to me that any payment. to the company,
less than the nominal amount of the share must by force
of the statute, and notwithstanding any agreement to the
contrary, be treated as a payment to account, the member
remaining liable to contribute the balance when duly called
on.” In thesame case, Lord MacNaghten (o), adopting the
words of a text writer, says: ‘‘The dominant and cardinal
principle of these Acts is that the investor shall purchase
immunity from liability beyond a certain:limit, on the
terms that there shall be and remain a liability up to that
limit.” It is too late when winding up proceedings are
begun for the allottee to ask that the contract be rescinded
and his name removed from the register, on the ground
that the contract was ultra vires of the company, or on the
ground that he has not got what he had bargained for, <.e.,
fully paid shares (p); nor can the allottee successfully
claim in the winding up proceedings on the assets of the
company for the difference now payable by him, by way of
damages for breach of the company’s contract to issue to
him fally paid shares. On such a claim, Lindley, J., (¢)
remarked, ‘ This contract either was a contract to issue
shares at a discount or to issue fully paid up shares. If

(n) L. R. (1892), App. Cas. 125, at p. 136.

(0) At p. 145 ; see also, Beach on Private Corporations, §118.
(p) Oakes v. Turquand, L. R. 2 H. L. 825.

(g) In re Addlestone Linoleum Co., 37 Ch. D. at p. 205 (1888).
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the first be the true view, I think that the appellants were
saddled with a liability to pay in full, & liability they could
not escape even by a registered contract.” If, however,
the name of the allottee is on the register without his
assent or knowledge, and he has done nothing to show
any intention on his part to hold the shares or deal with
them as his own, he is not liable in the winding-up. For
the matter rests still in contract, and the allottee will not
be compelled to take unpaid shares when he bargained for
shares fully paid up (r).

Under the next head falls to be considered the rights of
other shareholders with reference to shares so issued in
excess of the corporate powers. The leading case (s),
so often referred to in this article, definitely decides this.
In that case the company had issued its entire capital, had
expended the same, the undertaking was not successful
and winding-up proceedings were begun. The winding up
was stayed pending arrangements to procure fresh capital.
Proper steps were taken creating new preference shares.
At this time the value of ordinary £1 shares in the market
was only 2s. 6d. per share. Preference shares of £1 par
value each were then issued, credited with 15s. per share
as paid thereon, leaving a liability of only 5s. per share.
The capital thus obtained saved the company, which
became very prosperous, the value of the ordinary share
rising from 2s. 6d. to 40s. Four years after the issue of
these preferred shares at a discount, R. purchased in the
open market fully paid up ordinary shares of the company.
R. then, on behalf of himself and the other ordinary share-
holders brought this action against the company and one
of the original allottees of the preference shares to have it
declared that the issue of the preferred shares at a discount
was ultra vires and to have the register rectified. It was
decided that the preference shares, so far as the same were
held by original allottees, were subject to the liability of

(r) Arnot’s case, 86 Ch. D. 701.
(s) Ooregum Gold Mining Co., of India v. Roper, L. R. (1892) App.
Cas. 125.
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the holder to pay to the company in cash the full amount
unpaid on the shares and that the register must be so
rectified. .

This brings us to the third head, that is, what are the
rights of the company and the allottee respectively as to
such shares and the amount now found to be a liability
thereon ? This question yet lacks express judicial answer.
In the Ooregum’s case Lord Herschell (t) would have
directed, had it been insisted on at the bar, that the com-
pany were not entitled to call upon the preference share-
holders for any further payment beyond that agreed upon,
except in the case of a winding-up and then only so far as
necessary for the discharge of the obligations of the
company and the costs of the winding-up. Lord Watson
(»), however, saw this difficulty in the way, the resolution
of the original shareholders had for its purpose but a single
object, i.e., to declare that the preference shares, after 5s.
had been paid on each, were not subject to any payment.
This resolution must now, to meet Lord Herschell’s view,
be severable into two resolutions; the first, to the effect
that there shall be no payment in any event, and the
second, to the effect that there shall be payment on the
occurrence of a certain event. The root of the difficulty is
the doctrine that the creditors, through the liquidator,
have no wider olaim against & shareholder than the com-
pany itself had. The weight of Mr. Beach’s dictum is with
Lord Herschell (uu). In his view the capital stock forms a
trust fand pledged for the payment of the debts of the
corporation. It follows that, ‘ creditors of a company
are not affected by private understandings between sub-
scribers and a subscription agent, exonerating the former
from the performance of that which the subseription
requires. It is upon the same principle,” he continues,
“ that shareholders may be held liable to the full face value
of their shares, notwithstanding a contraet by which the
company has agreed to accept a less amount as payment in

(©) At p. 148. (¥) At p. 188,
(vx) Beach on private Corporations 118,
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full, while a contract of:this nature, unless forbidden by
‘statute, is binding.as 'between the campany and the sub-
scribers (v), and will hold so long as the company remaing
.solvent and able to meet all its obligations, it will not stand
a8 against the claims of .corporate creditors, when the
company has become insolvent.” . Lord-Justice Lindley, in
his Law of Companies (w), is dealing with the question of
.contributories in winding-up, when he says, “ Even .a
registered . contract will not bind the company to treat a
share issued at a discount as a fully paid up share.” This
dictum does not seem to be intended to apply.to other than
winding-up proceedings. - For Sandys’ case (z) is merely
the converse of Arnot’s case, (supra). .The application of
Mrs. 8. to have her name removed from the register, (no
winding up proceedings being on faot) as holding certain
shares-which had been allotted to her at a discount, and for
the return of the money paid thereon, was refused. The
. reason -for this refusal was that Mrs. S. by her conduct
had made herself a member of the company. Per Bowen,

L.J. (y), ‘“after her name was placed on the register .

-and after she knew her name was placed on the register,
-she did certain acts which were only consiatent with an
intention on her part to be treated as a member of the
company, and to treat herself as a member of the company
in respect of these particular shares which had been so
appropriated to her. If that .is not evidence of an agree-
ment to be a member, I really do not know what is.” The
question, of whether the company could make calls on Mrs.
8. to the amount of the discount was not in issue, and,
therefore, was not decided. It is probable that when the
-question does arise that the courts will hold that the com-

(v) Citing an American case. The ground for this dictum is not
apparent, unless it be the ground of the decision in. Flinn v. Bagley (1881)
7 Fed. Rep 785, in which the Court held that the subscribers ** must be
held liuble upon an implied agreement to pay more for the benefit of

creditors than they had expressly agreed to pay for.the benefit of the
corporation.”

() 5th Ed. 787.

(z) In Re Railway Time Tables Pub. Co., Sandys case, L. R. 42 Ch.
D. 98 (1889). -

(y) 8. C. at p. 117.
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‘pany, in the absence of winding-up proceedings, is estopped
from demanding from the subscriber more than is required
by the agreement entered into:at the time of subscription.

Liability for the amount unpaid upon a share nomin-
ally paid up does net pursue the share into.the hands of a
purchaser for value without notice. ‘‘ It would paralyse,”
said Lord Chancellor Cairns (2), ‘‘ the whole of the dealings
with shares in public companies, if, a share being dealt
with in the ordinary course of business, dealt with in the
market with-the representation upon it, by the company,
that the whole -amount of the share was paid, the person
who 8o took it was to be obliged to disregard the assertion
ot the compauny, -and, before he-could obtain a title, must
go and satisfy himself that' the assertion was true, and
that the money had been actually paid. In the first place,
as & matter of business, we know that the affairs of man-
kind could not be conducted if that were necessary, but
in the -next place, éven if-such a person were minded to
make the investigation, he would be absolutely without the
means of making it—it would 'be impossible for him - to
obtain accurate information as to whether this-state of
things were true or not.” '

It may be useful, perhaps, to note here the way in
which the courts have on several oé¢casions commented
upon expedients which companies have adopted to avoid
the difficulty, while -attaining ihe same ‘result, of
iesuing shares at a'discount. Indeed, it may be laid down
in general terms that any unusual liberality on the part of
8 company in dealing with -intending shareholders is
indicative. of some breach-of the organic law of its existence.
Thus, the Letters Patent Act in Ontario, like the English
Companies Acts, hedges round with safeguards the power
that a company has of reducing-its capital stock. Lord
“Watson (z) finds the following as the principle of this stat-

(z) In B.ur.kimhau}‘v. Nicoll;;s Aﬂp. Cas.at p. 1017; see also Waterhouse
v. Jamiesor, L. R. 2 H. L. 8c. 29; 3McIntyre v. McCraken, 1 8. C. R. 479.

.. (a) In Trevor v. Whitworth (1887) 12 App. Cas. at p. 423; see also,
Lord McNaghten’s judgment in the same case at p. 436; followed in
Raine’s case, 4 Times L. R. 802. The situation is not helped by an
express power to return capital in the Memo. of association itself.
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utory restriction : ‘‘One of the main objects contemptated
by the legislature in restricting the power of limited com-
panies to redauce the amount of their capital as set forth in
the memorandum, is to protect the interests of the outside
public who may become their creditors. In my opinion the
effect of these statutory restrictions is to prohibit every
transaction between the company and a shareholder,
by means of which the money already paid in to the com-
pany in respect of his shares is returned to him, unless the
court has sanctioned the transaction. Paid up capital
may be diminished or lost in the course of the company’s
trading ; that is a result which no legislation can prevent ;
but persons who deal with and give credit to a limited
company, naturally rely upon the fact that the company is
trading with a certain amount of capital already paid, as
well as upon the responsibility of its members for the
capital remaining at call ; and they are entitled to assume
that no part of the capital which has been paid into the
coffers of the company has been subsequently paid out,
except in the legitimate course of business.”

Lopes, L.J. (b), remarks: “I can see no particular
distinction between issuing shares at a discount and
returning to the member a portion of the capital to which
the creditors have a right to look as that out of which they
are to be paid.” And per Kay, J. (c), “ In in re Almuda
and Tirito Co. (d), the Court of Appeal held ‘that issuing
shares at & discount was ultra vires, because it would
in effect be altering the amount of the capital of the
company in a manner not authorized by the Joint Stock
Companies Act, and was equivalent to returning part of the
capital to the allottee.” Nor will it do for the company to
pay the allottee or some one on his behalf a commission
on the stock subscribed. Also per Kay, J., (S. C. at page
153), “A commission to M. would in effect be issuing
shares at & discount. QGiving a commission to brokers

(v) In In re Almada and Tirito Co., (1888) 88 Ch. D. p. 426.

(¢) In re Faure Electric Accumulator Co., &888) L. R. 40 Ch. D. at p.
158 ; see also, McIntyre v. McCraken, 1 8. C. R. at p. 506

(d) 88 Ch. D. 415,
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may in this way be a roundabout mode of returning part
of the capital to the allottes.” If a company may not
present part of a share to the member, it follows, a fortiori
that bonus shares cannot be validly issued (¢). The
poeition, however, of the donee of a bonus share is, perhaps
safer than that of the allottee of a share issued at a discount.
For “a shareholder’s liability on his stock arises not
out of his relation to the corporation, but out of a contract
either express or implied or out of some statute; and
accordingly, where no contract can be shown and no statute
imposes liability upon a gratuitous allottee of shares, he
commits no wrong upon the creditors and is not to be
required to pay the full nominal face value of his stock ” (f).
Nor will a company be permitted to write off the discount
on shares issued at a discount under the general power
that a company has of reducing its capital (9). For the
capital represented by the discount has not been lost ; it
never was in existence. The common method of escaping
liability on stock is for the member to transfer property to
the company at a bloated valuation in exchange for fully
paid shares. It is & general rule that the Court will not, in
the absence of fraud, go behind the valuation; in other
words, the Court will not do the bargaining for the
company. But judges have repeatedly intimated that
such transactions will be looked into narrowly when the
rights of creditors are involved. And Lord Watson, in the
QOoregum’s case (k), gravely questioned the proposition that
goods worth five shillings could be bought by intending
shareholders and resold at'twenty shillings to the company
for shares.

It may be useful, also, to indicate one way in which the
company may get over the difficulty and to all intents and
purposes attain the same end. The Letters Patent Act

(¢) Palmer on Company Precedents, 4th Ed. p. 141.

(f) Christensen v. Eno, 106 N.Y. 97 (1887) ; Beach on Private Corpor-
‘ations 121 (d).

(9) Re New Chile Gold Co., 88 Ch. D. 476.
(A) L. R. (1892) App. Cae. at p. 138,
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permits the creation of preferential stock (i). Such prefer-
ence may consist in the amount of the dividend, just:as
well as in priority. of dividend. Take the. case of a,
company incorporated with nominal capital stock of $300,-
000, and that of this capital $100,000 has been absorbed
in the acquisition of .property and running expenses, and
that the discerning public: will not take any of the remain-
ing shares at par, but-might be tempted by shares at
50 per centum discount, and that $50,000 in. money is
absolutely necessary to-the life'of the concern. If shares
could be issued at a ‘discount, the company would invite
subscriptions to "$100,000 of stock at 50 per centum
discount. This course, however, not being open to the
company, it may issue $50,000 of the capital stock as.
preferential stock, giving to the same as compared with
the common stock the right to participate in the dividends
of the company in the ratio of $2 per share of preferred
to $1 per share of common stock. Under this method the
subscriber, instead- of subscribing for $200 of stock at
50 per centum discount, subscribes for $100 of stock at
par. The same money accrues to the company and the
subscriber is in the same position as regards dividends ; to
be on terms of equality in other respects provision should
also be made whereby the preferred stockholder has a pro-
portionate voting power on his shares. This method seems
to be free from objection and a similar proposition was so
regarded by Lord Watson (j). For in this way creditors
are not prejudiced, for unless there are profits the new
shareholders have no advantage, and in any event no
advantage at the expense of creditors who are looking to the
nominal issued capital of the company as their security.

ToroNTO. W. H. HUNTER.

(f) R. 8. O. cap. 157, sec. 25.
(j) Ooregum’s case, at p. 188.
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EDITOBIAL REVIEW.

Sittings for Trials.:

" The new rules respecting sittings of the High Court for
trials of actions were published just after our Jast number
went through the press, and are by this time familiar to all
the profession.

In Toronto the relief was distinctly and immediately
felt. The experiment of assigning a Judge for each week
to take the trial of non-jury cases, is one that concerns the
Judges themselves more than the profession at large ; but
one would suppose that the frequent change of work would
prevent the jading that must ensue from the steady plod-
ding work of weeks which a long list necessitates. Aslong
as the Judges are able to relieve each other in rotation at
weekly courts und weekly sittings for trials, the experiment
ought to be successful ; but if one Judge should be unable
to take his regular week, the risk is run of throwing the
whole scheme ‘out of gear.” In 1888 when the rules
were revised, and a tentative scheme was discussed, it was
found that, taking Divisional Court sittings, weekly sittings
and trials into consideration, there was actually no time to
spare for any judge. Each individual;would have had to
work all the year round, vacations excepted, in order to
fulfil his engagements. That that is the case now, with
the new scheme in operation, is also very evident. The
difference between the present state of affairs and that of
last year, is simply that the same number of Judges are
attempting to do more work under the new arrangement:
than under the old. While under the old system the
urrears were very large in Toronto, under the new system.
there- may be no arrears, but.the strength of the Judges
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may be taxed to the utmost. No doubt under the old sys-
tem there was a waste of judicial strength ; but whether
the waste was proportioned t the arrears, can only be
determined by the present experiment. If exactly propor-
tioned, then it is clear that we have not enough Judges.
For it is inhuman as well as imprudent to provide exactly
the number of Judges to keep down the work without
allowing one of them a spare week. The opinion is pretty
widely held that there ought to be at least {wo more Judges.
1t is not too soon to provide for them when the work is in
sight for them to do. It is too late when the work has
fallen into arrear.

With regard to the weekly sittings, while there was a
large amount of work awaiting the termination of the
Christmas vacation, and a consequent glut of work when
the sittings began, the new scheme has, on the whole,
worked well. 8o far, there has not been in any week more
work than could be done by one Judge, though the hours
have on some days been long. It is possible, of course, that
the work may increase to such an extent that two Judges
may have to sib. But if both exercise universal jurisdic-
tion, there can be no complaint. The difficulty under the
old system was, that a Judge of the Chancery Division
would not entertain a motion in a case in one of the other
divisions, and vice versa. As long as all motions are in
order before any Judge, no complaint can be made if the
work has to be divided.

Registration of Disoharges of Mortgages.

In an Act to consolidate the Regisiry Act and its
amendments, many curious amendments were made which
are not indicated in the title. It is our purpose here to
refer to one only. Section 76, sub-section 2, of the Act, 56
Vict. cap. 21, enacts that where a mortgage is paid off “by
any person advancing money by way of a new loan on
mortgage on the same property, and the mortgage so paid
off or the discharge thereof is held by the mortgagee
making the new loan or advance,” the discharge of the
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mortgage so paid off shall be registered within six months
from the date thereof, unless the mortgagor shall in writ-
ing have anthorizedits retention for a longer period. But
such registration shall not affect the right (if any) of any
mortgagee or purchaser who may have paid off such mort-
gage to be subrogated to the rights of the mortgagee whose
mortgage debt has been so paid.

This enactment is no doubt aimed at the practice, pre-
valent amongst lenders, of keeping the discharge as a
receipt, in order that if any question as to priority
should arise, an assignment might be demanded. The
practice was a harmless one as regards the mortgagor, and
a prudent one as regards the new lender. For the paid off
mortgage stood on the register as a warning to persons
dealing with the lands, and induced enquiry. The present
enactment is a most imprudent one, and will have the effect
of depriving lenders of the protection of the Act as it
formerly stood, and will consequently re-act upon the unfor-
tunate mortgagor who was notf injured at all by the former
practice.

Thus, a mortgagee advancing money can no longer rely
on a discharge of mortgage as a re-conveyance or discharge
of the mortgage. It operates prima facie as a discharge of
the debt and as a reconveyance, but enquiry must be made
a8 to whether any equity exists, which is not apparent in
the register or title deeds, to have the mortgage revived not-
withstandimg the discharge. The 95th section practically
abolished all equities as against the registered title, and
enabled a person dealing with the land fearlessly to buy or
advance money thereon relying on the registrations. If
the new enactment can, in the face of the 95th section, be
held to keep alive such equities, the whole benefit hitherto
derived from the latter section will be lost where mortgages
are concerned.

It is to be hoped, however, that when the two sections
are read together, it will be held, as we submit it may be
beld, that the equity to subrogation will not prevail as

VYOL. XIV. C.L.T. 4
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against anyone subsequently dealing with the registered
title.

Apart from the effect just noted, there seems to be no
penalty attached to a breach of the provision. The regis-
tration might, perhaps, be compelled by an action ; but it
is doubtful if mortgagors will venture upon a warfare with
mortgagees who are generally better able to maintain it.
The result will probably be that, in future, every discharge
will be accompanied by an authority to retain it until the
advance has been paid off.

If the principle is to be maintained that mortgagees
who pay off prior mortgages are to be enabled to retain the
position of the prior mortgagees, the direction to register
the discharge is simply a direction to lay a trap for those
subsequently dealing with the land, unless indeed the 95th
section will avail them. In any event it was unnecessary,
because by the Mortgage Act a person making an advance
has the right to an assignment of the mortgage, a right
which he will no doubt avail himself of in every ¢ase now
if he is well advised. Considering also the effect of a
statutory discharge, which we pointed out in a recent
article (12 C. L. T. 1), it is clear that a good deal of
confusion may arise from the insistence upon this section.

Warehouss Reoeipts.

The judgment of the Judicial Committee of the Privy
Council, in Tennant v. Union Bank, 10 T. L. R. 147, is not
entirely satisfactory on the constitutional point involved.
There had been a general opinion beforehand that the
business of a warehouseman being purely local, and deal-
ing with the disposition of personal property, was one
wholly within the jurisdiction of the Provincial Legislatures.
But the judgment in the case cited seems f{o go beyond
this, and declare that there may be a law respecting
property for banks and other bodies within Dominion
jurisdiction, and a law for private persons and bodies
corporate under Provincial jurisdiction. The Committee
affirmed the proposition, already so well known and so
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necessary, that the Dominion in the exercise of its jurisdic-
tion must necessarily at times invade the domain of
property and civil rights. In bankruptey and ineolvency,
the whole scope of every law must necessarily include
property and civil rights — the whole property of the
insolvent and all his rights and contracts necessarily are
dealt with. The Committee "points out also, that with
regard to patents of invention and copyrights, property
and civil rights must also be interfered with. That is true,
also, but for a different reason. Patents of invention and
copyrights are originated and granted by the Dominion
alone, and are never at any time subject to Provincial
jurisdiction. The property and civil rights of an individual,
apart from these, are subject to Provincial control until
the status of the owner is altered by bankruptey or insol-
vency. Then they become subject to Dominion jurisdiction.
Patents and copyrights never pass from one jurisdiction to
another, but of themselves originate with and are always
dealt with by Dominion laws. They form a special kind
of property assigned exclusively to Dominion jurisdiction.

In so far as the reasoning of the judgment attributes
power to the Dominion Parliament to enable banks to deal
in any kind of security available, it is satisfactory. But
if the reasoning is to be extended, as in its general terms
it may, to enable the Dominion Parliament to make one
law of property for banks, leaving the Provincial Legislature
to make another for private persons, it is wholly unsatis-
factory. Thus there is no objection to a bank’s receiving
power from the Parliament to take mortgages of land or
chattels, provided that the local laws as to land and
chattels are observed. But if an attempt were made by
the Dominion to interfere with the local laws, in favour of
a special law for banks, it would be euntirely objectionable.

The case seems to fall rather within the principle of
Parsons v. Citizens, 1 Cart. 265, where the foreign corpora-
tion doing business in Ontario was bound to make its
contracts according to the local law of Ontario.
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Mortmain and Charitsbie Uses Aot.

A useful case on the application of this Act is Re
Bridger, 10 T. L. R. 158. In that case the testator had
made his will before the English Act, from which ours is
taken, came into force, by which he devised his property
in trust ‘‘to pay such part of my said residuary trust estate
which may by law be given for charitable purposes to the
Brompton Hospital for consumption.” The remainder he
give to a legatee who contested the validity of the devise
in so far as it comprised impure personalty. The testator
died after the passing of the Act which (as our Act) was
made applicable to the wills of persons dying after the
passing of the Act. It was contended that the will should
be read as of its date, and that therefore all the property
which by law the testator at the time of making his will
could bequeath to the charity was the pure personalty.
The Court of Appeal, however, held that the devise was
valid to pass impure personalty. The combined effect of
the Act and that clause of the Wills Act which makes a will
speak from the death as to the property comprised therein
had that effect. Lord Justice Lindley said, ‘‘ An extension,
whether by a statute or otherwise, of a testator's power of
disposition in the interval between the making of his will
and of his death does not alter the meaning of his language,
although such extension will necessarily enlarge the legal
effect of that language by making it apply to more objects
than it previously would have applied to.”

The Court was pressed with the argument that the
legatee would by this construction get nothing, whereas it
was evidently the intention of the testator that she should
get something. But it was answered that he intended to
prefer the charity, and to give to the legatee only what he
could not give to the charity.

It would be worth while for testators who are charitably
inclined, and who may have given bequests to charity in
general terms upon the hypothesis that they will include
pure personalty only, to look again at their wills in the
light of this decision.
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Easements and registration.

In Israel v. Leith, 20 Ont. R. 861, an easement of
aqueduct and drainage was created by the severance of a
piece of land on which were two houses, the one being
served by water-pipes and drained by soil pipes laid under
the other. The servient tenement was sold, and the
owner cut off the pipes, whence the action. Mr. Justice
Rose held that as the purchaser of the servient tenement had
no notice by registration of the easement he took free from
it. The Divisional Court reversed this on two grounds,
first, that an easement created by implied grant is not
capable of registration; secondly, that if it passed by
express grant the act of registration was effected by the
registration of the conveyance of the dominant tenement.
As to the latter point, there seems to be an impression
abroad that registration * against a lot ” is essential. No-
where in the Registry Act will anything be found to justify
the theory that registration, in order to be perfect, is to be
made ‘ against,” or with respect to, any particular lot.
The conveyances of any particular lot are to be indexed on
that lot, but the indexing is not registration.

As to the question of notice, there is one phase that
seems either to have been overlooked or not to have been
deemed worthy of reporting. It is suggested by Mr.
Justice Rose’s observation that *‘it surely is more just to
require a party who wishes to burden his neighbour’s land
with an easement which is not visible or apparent, to place
in the registry office notice of his claim, than to subject a
purchaser, who finds no sign upon the ground and no
notice in the registry office, to the continuance of the
burden, he being in fact a purchaser for value without
notice.”

It is as to the question of mnotice that we direct our
rematks. The creation of such an easement, just as the
creation of an easement of light, is by severance of the
tenement, not by express grant. The rights and liabilities
the parties are to be ascertained, not from the contract
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itself, or rather not from the construction of the grant
itself, but from the position in which the parties have
placed themselves by the contract, taking into consideration
all the surrounding circumstances : Birmingham, etc., Co. v.
Ross, 88 Ch. D. at pp. 808,815. Now in every case where
land has been divided into building lots, the purchaser has
express notice of the division, or severance, by the registra-
tion of the plan and the various conveyances made in
accordance therewith. He must consequently be held to
have express notice that the severance may have created
easements. And it is his duty not only to inspect the prem-
ises for the purpose of ascertaining whether there are any
apparent easements, but also to enquire whether there are
any which are not apparent which are occasioned by the
severance. Inasmuch, then, as it is the severance that
creates the easements, and inasmuch as he has express
notice of the severance, he must in each case be conclusively
deemed to have been put upon enquiry.

We are aware that it is the practice, where the title to an
estate is well known, not to search behind the plan; but
even in such a case the very existence of the plan puts the
purchaser of a lot on enquiry as to what is the effect of the
division or severance.
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CORRESPONDENCE.

Powers of Sale without Notiee.

To the Editor of THE CANADIAN LAw TiMEs.

8ir,—It is now nearly a year since I ventured to give
some reasons for the opinion that powers of sale without
notice, when exercised according to their tenor, were in-
equitable, and left the purchaser open to be redeemed (13
C.L.T. 86).

That a contract may be good at law and bad in equity,
is a proposition which no one will seriously dispute. Nor
is it doubtful, in a contest between the parties to such a
contract, which of them is entitled to succeed.

But rights, whether legal or equitable, are not enforced
by our Courts mero motu; they must be claimed, and
established by evidence,

The legal validity of the powers in question had been
affirmed in several cases, but, so far as I could discover, the
equitable aspect of such powers had never been considered.

The reasons I assigned for my opinion were :—

(1) Powers of sale without notice fetter, if indeed they
do not absolutely destroy, the equity of redemption.

(2) They fall within the category of * unconscionable
bargains.”

In the December number of your Journal (18 C. L. T.
279), Mr. Symons undertakes to collect and discuss the
cases upon the subject, and to criticize the opinion I had

expressed. The cases he refers to are all commented upon
in my article.



48 OANADIAN LAW TIMES.

I need not refer to his argument on the legal validity of
these powers, for that I had plainly conceded.

To my first reason, founded upon the principle enforced
in Salt v. Marquess of Northampton (L. R. [1892] A. C. 1),
Mr. Symons offers no answer whatever.

As regards the second reason, which is supported by
Miller v. Cook (L. R. 10 Eq. 641), Mr. Symons says that in
that case the existence of the power of sale without notice
was only one of various grounds upon which the bargain
was held to be unconscionable. This is frue enough; but
the language used by the learned Judge who decided that
case, reads as though he viewed this species of power as
about the most unconscionable part of the unconscionable
bargain, and it is for those who think otherwise to give
some reason for their opinion.

The question under discussion is far too important to be
decided by my learned critic or by me, and therefore what
we have to say about it is useful only in so far as it is
supported by authority. A criticism which amounts to a
mere denial of the opinion criticised is not likely to answer
any useful purpose.

There are, however, one or two statements made by Mr.
Symonds which seem to call for a reply. In dealing with
the subject originally, I realized that I was perbaps tread-
ing on dangerous ground, owing o the numerous instances
of such powers being acted upon, and I fully appreciated
the fact which Mr. Symons points out when he says,
¢ None of the counsel in the Ontario cases, so far as the
reports shew, took this ground—a fatal one in all of them
—(except perhaps the Teeter case), if it could have been
sustained, and it is hardly possible that so important a
point could have been overlooked by counsel and an array
of judges, keen to discover equitable grounds upon which
to relieve mortgagors and their representatives.”

This is an argument which will strike different minds
with different force. It is plausible, and to any one who
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does not choose to look beneath the surface of the matter,
it is formidable. But when one considers how frequently
counsel do in fact fail to raise points which turn out after-
warda to be important, and how seldom judges indulge in
academic discussion of rights which the parties do not
claim; and when, as in the present instance, it would appear
that the point in question—so far from being fatal—could
not have been effectively urged in any of the cases in our
Courts, by reason of the fact that the party complaining had
in each case received notice, the argument dissolves into
very thin air.

But, says Mr. Symons, ‘ How can this be 80 when there
were no notices in the Gilchrist or Barry cases, and only
imperfect notices in the Ray case?” Here again the
superficial character of my learned friend’s criticism makes
iteelf apparent. If no notice whatever had been given in
any of the cases, they might or might not have been
decided as they were. If the equitable rights recognized
in Miller v. Cook and in Salt v. The Marquess of Northamp-
ton were not set up or brought to the notice of our Courts,
the parties had themselves to blame. The rights of other
litigants would remain unimpaired. But it was satisfactory
to find, as I thought, a means of reconciling all the cases
in our Courts with the principles of equity. Many a case
now-a-days depends, for its support, upon principles
unnoticed in the judgment.

A whole series of such cases may be seen in De Colyar
on Guarantees, Bl. Ser. 91 et seq., where the learned author
is ecommenting upon Fitzgerald v. Dressler, 7 C. B. N. 8. 874.

The charge of inaccuracy, implied by Mr. S8ymons, thus
relates to an immaterial portion of my argument; and,
moreover, it was undeserved. ’

I had said, *‘ The complaint that a power of sale with-
out notice is unjust has a hollow ring about it when raised
by a party who has received notice. Yet this was the
position of all the parties, in the above actions, against
whom the power was held to have been properly exercised.”
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(1) In the Gilehrist case it was held that, owing to a
circumstance foreign to the present enquiry, the power was
not properly exercised, and hence that case was not within
the class alluded to.

(2) As regards the Barry case, the remark I made in
reference to judges applies with even greater force to
reporters. For while a judge may, if he chooses, discuss and
even decide points not argued before him, a reporter would
indeed shew rash enthusiasm in detailing facts upon which
neither counsel nor court relied.

But it was quite open to Mr. Symons to inform himself
on the subject, and by referring to the printed appeal case,
pp. 50 and 51 of volume 90, in the library at Osgoode Hall,
he might have seen that the proper persons were duly
gerved with notice.

(8) In the Ray case, as the report indicates, all persons
who could have claimed an equity of redemption, were
served with notice either personally or by solicitor ; and so
far as my limited experience goes, these notices are (rightly
or wrongly) served as often one way as the other.

For the purpose of his argument, Mr. Symons assumes
the case of a power of sale providing ‘‘ that the mortgagee,
on default of payment for one month, may, without giving
any notice, enter on and lease or sell the said lands.”

Why give the mortgagor & month when the law says
a day will suffice ? (Clark v. Harvey, 16 Ont. R. 1569). The
legal validity of the power of sale without notice in the
case last referred to was upheld ; and the question is, does
the exercise of such a power according to its tenor, fetter
or destroy the equity of redemption, or does it not? The
mortgagor is not in default to-day; to-morrow he is; and
a day or two afterwards the property is sold without any
notice to the mortgagor or his representatives. That is
the kind of contract which is pronounced good at law.
Where then is the equity of redemption? At law it is
gone for ever, and one would expect to find this conclusion
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admitted and justified by Mr. Symons. Not 8o, however ;
for he makes the following remarkable concession :—
“Absence of a provision requiring notice does not take
away the right to redeem, or equity of redemption as it is
termed, and a mortgagor or his representatives can redeem
at any time before foreclosure by legal process, and nothing
short of foreclosure or a sale will bar that right.” There
seems little difference between the absence of a provision
requiring notice, and the presence of a provision requiring
no notice. In either case the equity of redemption is
fettered, and the mortgagor is at the mercy of the mort-
gagee, with the necessary result that the purchaser re-
mains liable to be redeemed.

In addition to the reasons above given for the opinion
that powers of sale without notice are bad in equity, I
would ask Mr. Symons to also consider the following view
of the question.

Mortgagees with a power of sale are regarded as
trustees (Coote’s Law of Mortgages, 5th ed. 276); and
therefore they are entitled to the protection, and liable for
the duties, of their office.

In conveying the property they need only covenant
against their own acts.

On the other hand, they must consult the interests of
the mortgagor and his representatives, who, at least to the
extent of the surplus value of the property over and above
the mortgage, occupy the position of cestuis que trustent.

The following extract from a leading authority on the
subject will indicate the liability alluded to.

‘ A trustee for sale will remember that he is bound by
his office to sell the estate under every possible advantage to
his cestuis que trustent, and in the case of several successive
cestuis que trustent, with a fair and impartial attention to the
interests of all the parties concerned. If trustees, or those
who act by their authority, fail in reasonable diligence in
inviting competition, or in the management of the sale (as
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if they contract under circumstances of haste and improvi-
dence, or contrive to advance the interests of one party at
the expense of another), they will be personally responsible
for the loss to the suffering party; and the Court, however
correct the conduct of the purchaser, will refuse at his
instance to compel the specific performance of the agree-
ment ”’ (Lewin on Trusts (Bl. Ser.), 561).

A. C, GALT.
January 5th, 1894.
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A Treatise on the Medical Jurisprudence of Insanity. By
Eowarp C. MaxN, M.D., author of “A Manual of Psycholo-
gical Medicine.”” Albany : Matthew Bender. 1898.

Dr. Mann, in this work, takes up an advanced opinion
as to insanity, and in many cases suggests theories which
at present are not adopted in practice, though it is not
impossible that the advancement of the science may-compel
their ultimate adoption. With his suggestion that the
state should take charge of the children of criminals, and
strive by & healthy environment to combat the desires of
heredity, one can hardly at the present time agree, nor yet
with the suggestion that criminals should be prevented
from marrying. Taking into consideration the theory of
reversion to ancestral types, it may be a question whether
the environment of & few years would produce the expected
results. If it is a principle of nature to ‘‘revert,” the
artifieial condition would require cycles of years to pro-
duce any effect, that is, if the evolutionists’ theory is
correct.

The Law of Collateral Attack on Judicial Proceedings.
By Jorn M. VanrLiET, Judge of the Thirty-fourth Judicial
Circuit of Indiana. Chicago: Callaghan & Co. 1892.

The range of this book is vast. Cases from English,
Bcoteh, Colonial and American Courts are cited. The sub-
ject is treated with great detail in every view, and the book
will be found a most useful work of reference. It is metho-
dically and systematically arranged.
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An Essay on Judicial Powers and Unconstitutional
Legislation, being a commentary on parts of the Constitu-
tion of the United States. By BrinToN Coxk, of the Bar of
Philadelphia. Philadelphia: Kay & Brother. 1898.

This work, which was not finished on account of the
death of the author, is academic rather than practical.
The theory of the judicial power to test the validity of Acts
of the Legislatures in the United States, is8 no longer the
subject of discussion, though the history of the relation of
the Judiciary to Parliament is interesting. In addition to
the matter relating to the States, there are interesting por-
tions of the Essay devoted to English and Colonial law,
and the relation of the Judiciary to the Legislative bodies
of European countries. Many of the opinions of eminent
men are taken from Chalmers’ Opinions. The book unfor-
tunately ends with the historical commentary.

Behring Sea Tribunal of Arbitration. Opinions of Mr.
Justice Harlan at the Conference in Paris. 'Washington,
D.C.: Government Printing Office. 1898.

This publication contains all the opinions expressed by
Mr. Justice Harlan at the conference, or rather the extended
reasons for the opinions then expressed in the various
rulings.
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REVIEW OF EXCHANGES.

Canada Law Journal,—16th January. 1894.

Tobaocoo and 8Smoking, by R. V. R. A collection of a number
of statutory provisions as to the use and abuse of tobacco, with a
reference to some modern cases.

Central Law Journal.—5th January, 1894.

A Logal Definition of Baggage, by Jorn D. LawsoN. The learned
writer attempts what, he says, many judges and text-writers have
declared to be something too difficult to attempt, namely, a definition of
the term * baggage.” From numerous cases on the subject he evolves
the following definition :—* In the law of common carriers the term
* baggage ' means such goods and chattels as the convenience, or comfort,
the taste, the pleasure, or the protection, of passengers generally makes
it fit and proper for the passenger in question to take with him for his
personal use, according to the habits or wants of the class to which he
belongs, either with reference to the period of the transit or the ultimate
puarpose of the journey.”

Ibid.—12th January, 1894.

The Dootrine of Election in Equity, by Ismor Loes. The
learned writer refers to the origin of the dootrine as of the Roman law,
then to its adoption by the Court of Chancery. He deals largely with
doctrine as it affects the right to dower. English and American cases
are cited.

Ibid.—19th Jaruary, 1894.

Delivery in Donationes Mortis Causa. The distinction
between gifte inter vivos and gifts mortis causa is pointed out. The
learned writer then deals with the question of delivery, There must be
an actual transfer or tradition to the donee or a trustee for him, in
expectation of death, with the intention of making a gift. The donor
must be deprived of all further control and dominion over the thing
given, and the donee must retain possession till the donor's death. If
the donor regains possession the gift is defeated. Where there is a
writing, less evidence of deliveryis necessary than where the gift depends
on parol evidence solely.

Irish Law Times.—Gth January, 1894.

Centracts by Lettor. A short discussion on a case of Maconchy
. Trower, in the House of Lords, from which the following proposition
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is deduced by the learned writer :—If A., wishing to contract with
B., employes C. as his agent in the matter of the contract, any term
introduced into the agreement, even though contained in a separate
doocument, if assented to by C., will be binding upon A. Bat if C. is not
an agent of A.,but a mere intermediary, his assent to an additional term
will not bind A. Nevertheless, if a party chooses to waive a condition
introduced by him into a contract—a new and, in his opinion, more
favourable term being substituted—he may still enforce the contract.’

Ibid.—18th January, 1894.

Servioo out of ths Jurisdiotion.—1. This is the first instalment
on the subject. The learned writer refers to the rule as to foreigners
and cites Russell v. Combefort, 28 Q. B. D. 526, where the Court of Appeal
suggested that they should consider the power of Parliament to legis-
late 80 a8 to bind or affect the subjects of a foreign ruler. Ez p. Blain,
12 Ch. D. 322, is also referred to. Referring to the principle contended
for, the learned writer proceeds: * To acquiesce in the validity of this
objection is to admit that Judges are to administer the law modified by
their own views of morality, or by the interpretation they may put on
the theories of writers on international law.” There is, however, another
way of arriving at the same result, viz.: to assume the objection and
then hold that Parliament evidently did not intend to violate the
principle, and therefore to construe the act in aocordance with the
principle, if its terms permit it.

Ibid.—27th January, 1894.

Domioilo.—A ocontinuation of the article on service out of the
jurisdiction. Is confiuned chiefly to definitions of domicile.
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MORTGAGEE, MORTGAGOR AND ASSIGNEE OF
THE EQUITY OF REDEMPTION.

LTHOUGH it has become an almost invariable custom
that every mortgage of real estate should contain a
personal covenant for repayment of the mortgage moneys,
principal and interest, a mortgagee seldom regards the
personal liability of the mortgagor as his chief security.
Indeed, in most instances, if the property offered as the
pledge or * vadium ™ for the loan be not of the most desir-
able kind as well as of ample value, the capitalist of the
present day will decline to invest upon the strength of the
proposed mortgagor’s financial rating.

One result, however, of the existing depression in the
values of real estate has been to direct attention to the
real value of the mortgagor’s covenant, and to the im-
portance to the mortgagee of refraining from any act of
omission or commission that might result in the loss of
his personal remedy against the covenantor. There can
be but little danger of such a misfortune befalling the
mortgagee as long as his original mortgagor or debtor
remains the owner of the equity of redemption. While
this state of affairs continues, the mortgagee does not
require to exercise more than the most ordinary care to
preserve his rights and remedies against both the mort-
gagor and his property intact. The moment he becomes
aware, however, that the mortgagor has parted with his

YOL. XIV. C.L.T. [
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equity in the land it behoves the mortgagee to give to his
position the most serious consideration. For, if we may
rely upon some recent expressions of judicial opinion, his
path is then indeed beset with pitfalls. Should ‘the
property to which he has with such confidence looked for
security unexpectedly shrink in value, he may find when
too late that the personal remedy upon his mortgagor’s
covenant, which he formerly treated as of such little
moment, but to which in his present distress he would
gladly resort, has been lost. He has perhaps inadvertently
dealt with the new owner of the land, to use the language
of a Judge whose authority is deservedly of great weight,
as if “no fact’ had happened ‘“which changed the original
constitution of the parties ” (a) to the mortgage. He may
thus, without ever having for a moment supposed that any
person could hold the position of surety towards him, find
himself hopelessly involved in the intricacies of the law of
principal and surety. He may discover that he has ‘ fallen
between two stools,” having lost his personal remedy
against his mortgagor without having acquired any like
redress against the new owner of the property.

For example, {ake the following comparatively simple
state of facts, at the present time of frequent occurrence.
An owner of realty mortgages it (not as collateral security
for the debt of another) for say $50,000. Before the
maturity of the mortgage, the mortgagor conveys the
property in question to a purchaser subject to the incum-
brance. Upon the mortgage maturing, the purchaser,
finding himself unable fo pay it off, requests the mortgagee
to defer taking any proceedings for sale or foreclosure for
one year. The mortgagee, having no desire to call in his
money, by agreement under seal with the new owner of
the equity, who however assumes no personal liability to
the mortgagee, undertakes for a nominal consideration of
one dollar to so defer proceedings. The mortgagor is not
made aware of this agreement. Is the result of this trans-
action the loss by the mortgagee of his personal remedy

(a) Aldous v. Hicks, 21 O. R, 97.
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against the mortgagor on his covenant? It has never
been contended that the new owner of the equity by
purchasing it has acquired the position of a surety to
the mortgagee for the mortgagor’s debt, though it has been
argued, and with some judicial approval, that this would be
the ease if the mortgagor had covenanted with his vendee
to pay off the mortgage (b). If the vendee had become
such a surety it would of course be absurd to argue that
an agreement with him for an extension of the mortgage
could operate to discharge the mortgagor, who on this
assumption would certainly remain principal debtor. But
it has been gravely said that the mortgagor himself would
thereby acquire the position of a surety quoad the mort-
gagee, with its accompanying rights and privileges. The
mortgagee, of course, knew when dealing with the vendee
of the equity of redemption, that the latter held that
position, and therefore he must have known or should have
known that it was his duty to indemnify his vendor against
the mortgage indebtedness(c). Did such knowledge or notice
impose upon the mortgagee an obligation to treat his mort-
gagor as a mere surety, and subject him to the loss of all
remedies on the mortgagor’s covenant if he should fail to
accord to him all the consideration and regard which a
creditor is held bound to exercise towards the surety of his
principaldebtor?(d). Ifso,we have theseremarkable results,
viz., that by the mere transfer of the equity of redemption
by the mortgagor to an entire stranger, without the consent
or even the knowledge of the mortgagee, the relationship
which formerly subsisted between the parties to the mort-
gage contract is entirely changed ; that upon notice of such
transfer being given Mo the mortgagee, he will no longer be
permitted to treat his mortgagor as a principal debtor ;
but must concede to him the rights of a surety for the
purchaser of the equity, who *becomes the principal for
the payment of the mortgage debt’ (¢); that the mort-

(b) Blackley v. Kenney, 19 O. R. 169; 18 A. R. 185.

(¢) Boyd v. Johnston, 19 O. R. 598 ; Beatty v. Fitzsimmons, 23 O. R, 245,
(d) Owen v. Homan, 8 Mac. & G. at pp. 896, 897. -

(¢) Mustlebury v. Taylor, 322 O. R. at p. 815,
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gagee no longer has any principal debtor, for the mortgagor
has ceased to be such, and the new owner has never become
a debtor to the mortgagee at all, and cannot be sued by
him (f) unless indeed there has been an assignment by the
mortgagor to the mortgagee of the implied covenant for '
indemnity by the purchaser of the equity (¢). It may
prove interesting at the present time to examine the cases
dealing with this subject, with a view to ascertaining what
the true relationship really is between the mortgagee and
the mortgagor, after a sale of the latter’s interest in the
lands subject to the mortgage.

Though the authorities exemplifying the principles of
the law of principal and surety involved in the solution of
this problem are numerous, there is, as far as I am aware,
no reported English case, and there are but two decisions
and two dicta to be found in fhe reports of this Province
dealing directly with the effect of a transfer of the equity
of redemption upon the relationship of the mortgagor to the
mortgagee. We have in Ontario, in order of date, the
decision in Mathers v. Helliwell (h), a dictum in Blackley v.
Kenney (No. 2) (i), the decision in Aldous v. Hicks (j), and
another dictum in Muttlebury v. Taylor (k). Of these four
cases but one reached the Court of Appeal, and although
in that case the appeal was allowed, the decision is very
meagrely reported in the Official Reports.

In Mathers v. Helliwell (k), the mortgagor Townsley
had sold the lands subject to the mortgage, and the mort-
gagee, Mathers, subsequently agreed with the purchaser of
the equity, Helliwell, to extend the time for payment of
the principal moneys for five years in consideration of
Helliwell agreeing to pay him interest during the five years
at eight per cent. The mortgage had only borne six per

(f) Frontenac v. Hysop, 21 O. R. 577.

(g) British Can. L. Co. v. Tear, 28 O. R. 664.
(%) 10 Gr. 172.

() 29 C. L. J. 108, at p. 110.

(j) 21 0. R. 95.

(k) 22 O. R. 813, at p. 815.
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cent. theretofore. Vankoughnet, C., in holding the mort-
gagor to be thereby discharged, said, * Then, as against
Mrs. Townsley, I think I should give no relief Helliwell
undertook to pay off the mortgage money she had con-
tracted to pay. Her equity was to compel him to do this
and relieve her. Behind her back, the mortgagee agrees
with him that this money shall not be exacted for five
years on certain terms. Her equity is to compel Helliwell
to pay off the mortgage. The mortgagee, without her
assent, binds himself that Helliwell shall not be compelled
to do this, and that he will not receive it for five years
beyond the time the money is payable, and agrees with
bim that it shall be expressly charged on the land. I
think, in face of this agreement, he can no longer insist on
any personal liability of Mrs. Townsley.”

In Blackley v. Kenney(l), the grantor of the equity had
covenanted to indemnify his grantee, & volunteer, against
the incumbrance. Neither in the Court of first instance (m),
nor in the Court of Appeal (n), is the actual decision in
point. But, in the judgment of Mr. Justice Osler, delivered
in January, 1891, as reported in 29 Can. L. J., we find the
following dictum, at page 110 :—*‘ It is well settled that the
relation of a mortgagor who has covenanted with the
mortgagee for payment of the mortgage debt, and who
sells the equity of redemption .subject to the mortgage, is
that of surety to the purchaser for the .payment of the
debt. He has entered into a personal contract for pay-
ment of the debt, which debt, as between himself and the
purchaser, the latter has assumed ; and if the mortgagee
deals with the purchaser in such a way as to affect the
rights of the morigagor to compel payment in the terms
of the original contract, he discharges the mortgagor from
his liability : Mathers v. Helliwell, 10 Gr. 172; Campbell
v. Robinson, 27 Gr. 634; Calvo v. Daries, 8 Hun (N. Y.)
.222; George v. Andrews, 60 Md. 26; Paine v. Jones, 14

() 19 0. R.169; 18 A. R. 135.
(m) 19 O. R. 169.
(») 18 A. R. 185.
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Hun 577; Barnes v. Mott, 64 N. Y. 897 ; Jones on Mort-
gages, secs. 740, 741.”

Maclennan, J.A., does not commit himself positively to
this proposition; Hagarty, C.J.0., and Burton, J.A., do
not appear to have delivered judgments.

In Aldous v. Hicks (o), Hicks, the mortgagor, had sold
the mortgaged premises to one Ralston, who subsequently
conveyed to one Riches, subject to the mortgage. Aldous,
the mortgagee, accepted payments of interest from Ralston
and Riches, and Hicks alleged that he had, from time to
time, by agreement with Ralston and Riches, but without
the knowledge or assent of Hicks, extended the time for
payment of the mortgage. Hicks claimed that, on con-
veying to Ralston, he ceased to be primarily liable to
Aldous, and had become a surety, and as such was dis-
charged by the dealings of Aldous with Ralston and Riches.
Boyd, C., on 25th March, 1891, gave this judgment :—
“Though the defendant Riches purchased the equity of
redemption, and covenanted to pay the mortgage, and so
has become primarily liable for the mortgage debt as be-
tween her and the mortgagor, that does not create any
privity of contract between her and the plaintiff, the
mortgagee. No right of action arose to the plaintiff
whereby he could recover the mortgage debt directly from
the purchaser: Clarkson v. Scott, 25 Gr. 878 ; Norris v.
Meadows, 7 A. R. 28.

There s, therefore, at the outset, an absence of the three-
JSold relation of creditor, principal debtor and subsidiary
debtor or surety, upon which the equitable doctrines invoked
operate. No fact is proved which changes this original con-
stitution of the parties. This one material point (absence
of right of action against the so-called principal, Riches)
distinguishes this from the authorities relied upon. In
the nearest case, Mathers v. Helliwell, 10 Gr. 172, there
was a direct dealing between the mortgagee and the pur-
chaser of the equity, as to the interest, which constituted
a new contract upon which the purchaser became person-

(o) 31 0. R. 95.
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ally liable. That element is wanting here.” It may be
remarked that the judgment of Vankoughnet, C., in
Mathers v. Helliwell, does not rest on any such narrow
ground.

The facts in Muitlebury v. Taylor (p) are somewhat
complicated, and the decision is irrelevant to the question
now under discussion. Boyd, C., however, in his judg-
ment, delivered on 27th April, 1892, re-affirms (g) the
liability of the purchaser of the equity to indemnify the
mortgagor, and denies to the mortgagee any direct remedy
against such purchaser. The learned Judge concludes
with this statement or dictum, hardly pertinent to the
point before him for decision :—*I proceed upon the law
as enunciated in Blackley v. Kenney, 19 0. R. 169; 18
A. R. 185, which in no wise conflicts with what is decided
in Aldous v. Hicks, 21 O. R. 95. Both cases recognize the
law to be that the purchaser of an equity of redemption
becomes the principal for the payment of the mortgage debt,
and that any dealing between the mortgagee and the pur-
chaser which prejudicially affects the terms of the original
contract for payment contained in the mortgage will discharge
the mortgagor, as being in the circumstances merely a surety
for the debt.”

Now, what conclusion is the reader to deduce as to the
suretyship of the mortgagor, upon the suppositious case
presented above? To quote the language of Aldous v.
Hicks, has ‘““no fact occurred to change the original con-
stitution of the parties,” so as to create a situation of
‘ ereditor, principal debtor, and subsidiary debtor or surety
upon which the equitable doctrines invoked operate,” or,
in the language of Muttlebury v. Taylor, has ‘“the pur-
chaser of the equity of redemption become the principal
for payment of the mortgage debt, (so) that any dealing
between the mortgagee and the purchaser which prejudici-
ally affects the terms of the original contract for payment
contained in the mortgage, will discharge the mortgagor as

(p) 22 O. R. 812.
(9) 32 0. R. at p. 814.
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being in the circumstances merely a surety for the debt ?
It must be borne in mind that the giving of time to the
prineipal is always theoretically considered to ‘‘affect the
terms of the original contract for payment prejudicially **
to the surety (r).

In other words, does a mortgagor cease to be principal
debtor and become surety quoad the mortgagee by merely
transferring his equity of redemption without the mort-
gagee’s knowledge or assent ?

It is proposed, first, to consider the general proposition
involved in an affirmative answer to this question, viz.,
that A., being debtor, and B., creditor, A. can, by subse-
quent agreement with C., a stranger, without B.’s consent,
constitute C. principal debtor, and convert himself into a
mere surety; and that upon nofice of such agreement
being given to B., the latter is bound, at his peril, to accord
to A. the privileges of a surety; and then to enquire whether
the facts, that A., the original debtor, is a mortgagor of
laud, B., the creditor, his mortgagee, and C., the stranger,
the purchaser of A.’s equity of redemption, materially
affect the result when the general principles of the law of
principal and surety come to be applied to their position.

There are a few salient and well established points in
connection with the law of principal and surety which it
may not be amiss to recall, as upon the correct appre-
hension of them and of their meaning and legitimate
consequences a satisfactory solution of this problem de-
pende.

Though so often characterised as a subtle ¢ refinement
of equity” (8), * carried to the verge of sense ” (t), and
 consistent neither with justice nor common sense ”’ (u),
the doctrine is now firmly established that the giving of

(r) Samuell v. Howarth, 3 Mer. 272, at p. 279; Rees v. Berrington, 2
‘Wh. & Tud. L. C. BL Ed. 1108; Darling v. McLean, 20 U. C. R. 372;

Bolton v. Brakenham, L. R. (1891) 1 Q. B. 278 ; Munster & Leinster Bank
v. France, L. R. 24 Ir. 82.

(s) Hulme v. Coles, 2 8im. 14,
(¢) Holme v. Bronskill, 8 Q. B. D. at p. 509.
(u) Swire v. Redman, 1 Q. B. D. at p. 542.
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time by a creditor to his principal debtor, without reserva-
tion of remedies against the surety, discharges the surety.
DeColyar (v) states three requisites to such discharge of
the surety: (1) The agreement must be in reality to give
time; (2) It must be binding upon the creditor; (8) It
must be made with the principal debtor (w). To the appli-
cation of this equitable doctrine it would seem a truism to
say, that a proper subject, in the person of a surety to a
ereditor for a principal debtor, is essential. Yet to say,
whether or not upon a given state of facts, such a relation-
ship of parties is constituted, may, in the present state of
decisions, be a very nice and difficult question. Who is a
principal debtor ? It seems almost waste of time to answer
that he is the person whose debt is gnaranteed or assured ;
that he is the person liable to the creditor, who, as between
himself and another person, his surety, is primarily liable,
or perhaps more accurately, ultimately liable. But who is
the surety. And how is suretyship established ? This
question cannot be so shortly, or so readily, answered. To
say that he is one who is liable for the debt of another is
an incomplete and unsatisfactory answer. A better defi-
nition, under the authorities, would seem to be that he is a
person liable to the creditor, but (by virtue of an agree-
ment entered into with the creditor, or made by the debtors
inter se prior to credit being given, and of which the
creditor has notice), as between himself and the principal
debtor, secondarily liable and entitled to indemnity from
the principal. Both definitions involve the idea of liability
to the creditor of both principal and surety.

In the well-known case of Duncan v. N.& S. W. Bank (x),
Lord Selborne distinguishes three kinds of cases in which
by different modes the relation of suretyship or quasi sure-
tyship may be established :—‘‘ (1) Those in which there is
an agreement to constitute, for a particular purpose, the
relation of principal and surety, to which agreement the

(v) Guarantees, Bl. Ed. p. 378.

(w) Clarke v. Btrley, 41 Ch. D. 422, at p. 484 ; Frazer v. Jordan, 8 EL
& Bl. 303; 3 Mer. 2

(z) 6 App. Cas. :t p 11
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creditor thereby secured is a party; (2) Those in which
there is a similar agreement between the principal and
surety only, to which the creditor is a stranger; and (8)
Those in which, without any such contract of suretyship,
there is a primary and a secondary liability of two persons
for one and the same debt, the debt being as between the two,
that of one of those persons only and not equally of both,
80 that the other, if he should be compelled to pay it,
would be entitled to reimbursement from the person by
whom (as between the two) it ought to have been paid.”

And he adds this significant language: ¢ It is, I con-
ceive, to the first of these classes of cases, and to that class
only, that the doctrines laid down in such authorities as
Owen v. Homan (y), Newton v. Chorlton (z), and Pearl v.
Deacon (a), apply in their full extent. If, so far as the
creditor is concerned, there is no contract for suretyship,
if the person who has (in faet) made himself answerable
for another man’s debt is, towards the creditor, no surety,
but a principal, then I think the creditor would not be
subject to those special obligations which were described
by Lord Truro in Owen v. Homan (b), and would not,
generally, have his powers of dealing with securities cir-
cumscribed and restricted in the manner described by
Vice-Chancellor Wood in Newton v. Chorlton (c), and by
Lord Romilly in Pearl v. Deacon (d). The difficulties,
therefore, which, in the present case, appear to have
weighed most npon the minds of the Judges in the Court
of Appeal, would not ordinarily arise, unless there was a
contract of suretyship, properly so called, not between the two
debtors only, but between them and the creditor also.” Full
effect is given by his Lordship to the doctrine established
by Oriental Financial Corp. v. Overend, Gurney & Co. (e).

(y) 8 Mac. & G. 878,

(s) 10 Ha. 646,

(a) 24 Beav. 186 ; 1 DeG. & J. 461.
(b) 8 Mac. & G. 878.

() 10 Ha. 646.

(d) 24 Beav. 186 ; 1 DeG. & J. 461.
(¢) L. R. 7 H. L. 348,
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But this case is not authority for the proposition which, in
Maingay v. Lewis (), Oakeley v. Pasheller (g) was said to
establish. .
At Common Law, before the day of equitable pleas (%),
as also in the Civil Law (i), the liabilities as well as the
privileges of the surety were the result of contract by him
with the creditor, and, according to Lord Belborne, this is
“ suretyship properly so-called.” In equity, it would now
seem well established, however, that the privileges of sure-
tyship can be claimed as against the creditor by one of his
joint debtors by virtue of an agreement between such
debtors made prior to, or perhaps contemporaneously with,
their assuming the position of debtors, to which agreement
the creditor is no party, but of which he has notice, though
his knowledge be acquired after he has become creditor.
Such was the decision of the House of Lords in Oriental
Corp. v. Overend, Gurney & Co.(j). This leading case
settled at least partially the problem that was mooted but
not determined in Pooley v. Harradine (k), and which had
been otherwise decided in Upper Canada (I). The surety’s
rights in Equity are said to be based not upon any con-
tractual obligation of the creditor towards him ; but upon
“the existence of the relation of principal and surety
between the debtors, and the creditor’s actual or con-
structive knowledge thereof” (m). ‘It depends on the
supposed inequity of interfering with the rights which the
surety has as between him and the principal debtor” (n).
1t was upon this ground that the House of Lords held, in

(f) Ir. R. 5 C. L. 229.

(s) 4 Cl. & F. 207; 10 Bli. N. 8, 548.

(k) Pooley v. Harradine, 7 E. & B. at pp. 488, 484; 17 & 18 Vict.
cap. 125.

(f) Evane’ Pothier, p. 328.

(/) L. B. 7 H. L. 848.

(k) 7E. & B. at pp. 486, 440, 441.

(D) Bank of U. C. v. Thomas, 11 C. P. 515.

(m») De Colyar on Gusrantees, Bl. Ed. p. 377.

(n) Swire v. Redman, 1 Q. B. D. at p. 542; Hollier v. Eyre, 9 CL. &
F.abp. 45.
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the case above cited, where the relation of principal and
surety existed between the joint debtors at the time the
creditor became such, that it was immaterial that the
creditor was not aware until after the surety had become
liable to him, that the latter had, as between himself and
his co-debtor, been from the beginning secondarily liable.
It would seem to be the opinion of some members of the
English Bench that the House of Lords has in this case
carried the effect of notice to an extreme limit even in
Equity (0); and that to carry the doctrine thereby un-
questionably established one step further would be an
undue interference with the principles which underlie the
law of contracts. One is almost tempted to enquire
whether, even if strictly confined to what was absolutely
necessary for the decision of that case, the law as enunci-
ated by Lord Cairns does not appear to lessen, if indeed it
does not nullify at least some of the contractual rights of
the creditor against his debtor (p). Such being the case,
the docirine of Oriental Financial Corp. v. Overend & Co.
should not be extended one jot beyond what the facts there
before the Court justify and require. Two of these facts
should always be borne in mind when that case is being
considered, viz., that the person allowed to claim the
rights of a surety was one of two co-debtors; and that his
right to indemnity as against his co-debtor existed when
he became liable to the creditor. These two facts are to
be found in every English case where, without the creditor’s
assent, a debtor has been allowed to claim the privileges of
a surety. Oakeley v. Pasheller (g) has been said to be
authority for the proposition that joint debtors by agree-
ment between themselves made subsequently to their be-
coming such, can on notice thereof to their creditor require:
him to accord to one of them the rights of a surety, and
thus deprive him, without his consent, of his right to treat
both as principals; but as is clearly pointed out in Swire

(0) Swire v. Redman, 1 Q. B. D. 542.
(p) Maingay v. Lewis, L. R. 5 Ir. C. L. at p. 231.
/g) 4 Cl. & F. 207: 10 Bli. N. 8. 548.
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v. Redman (r), the reports of this case, meagre and imper-
fect as they are, show that the decision proceeded on the
ground that the creditor was actually a party to the
arrangement whereby one of the joint debtors became a
surety, and that the arrangement was in substance and
reality a novation. In no subsequent English case has
this view of Oakeley v. Pasheller been controverted (s).
The erroneous conception of the real ground of decision in
Oakeley v. Pasheller, taken by Bacon, V.C., in Wilson v.
Lloyd (t), and by the Irish Court of Appeal in Maingay v.
Lewis (), is also pointed out in Swire v. Redman.

In this Jatter case, decided in 1876, the judgment of
the Queen’s Bench Division, prepared by Mr. Justice
Blackburn, one of the ablest Judges who ever adorned the
English Bench, and delivered with full concurrence by
Chief Justice Cockburn, is an express authority for the
proposition that by agreement, made subsequently to the
creation of the debt, and to which the creditor is not a
party, joint debtors cannot constitute one of themselves
surety for the other so as fo entitle the: former to the
privileges of suretyship at the hands of their creditor, and
deprive him of his contractual right to treat both as
principal debtors. Mr. Justice Blackburn, citing Oriental
Financial Corp. v. Overend & Co., says the rule it lays
down “ whether it was originally right or wrong, is no
doubt well established,” viz., that notice to the creditor
(though received after credit has been given) of the anterior
existence of the suretyship of one of his joint debtors for
the other is binding on the creditor. ¢ But when, as in
the present case, the two debtors are both principals, there
i8 no such right.” The reasoning seems conclusive.
“ The contention is that the two, Redman and Holt, had a
right, without the knowledge or consent of the plaintiffs,
to create a new state of things, and then, by giving notice,

{r) 1 Q. B. D. at pp. 543, 545.

(s) See, however, Oakford v. Eur. & Am. S. S. Co., 1 H, & M. 190
and Rouse v. Bradford Banking Co., W. N. (1893), 194.

() 16 Eq. 60. Disapproved of in Re Jacobs, 10 Chy. App. 311,
() L. R. 5 Ir. C. L. 2329,
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to prevent the plaintiffs from doing what they lawfully
might before, to create a right in themselves, which, if
observed, must derogate from the plaintiffs’ right, and
then to say that (it) is inequitable in the plaintiffs to act
in derogation of this right so created. Surely the inequity
begins earlier, and is in the defendants derogating from
the plaintiffs’ right without their consent ” (v).

The doctrine thus enunciated stood unquestioned by
any reported decision in the English Courts down to
the month of December, 1898, when we find Mr. Jus-
tice Kekewich, in Rouse v. Bradford Banking Co. (w),
which was & case of dissolution of partnership, and
assumption of all liabilities by the continuing partner
declining to follow it, and deducing from the decisions in
the House of Lords above adverted to, the conclusion,
“that if a creditor had two principal debtors, and then
one of them was notlified to the creditor as a surety, from
that time forward the surety had all the rights of a surety
against the creditor, and the creditor was bound to look
after his interests to this extent, that he must not give
time to the other principal debtor or prejudice the interests
of the surety. Upon this ground, his Lordship held that
the plaintiff had been discharged through the bank having
given time to the new firm.”

The value of this decision is certainly not strengthened
by his Lordship’s finding ‘‘ that the plaintiff was surety for
the new firm with the knowledge and assent of the Bank,”
(the creditor), nor does it seem consistent with his Lord-
ship’s statement that, ‘‘ with regard to the Bank, he (the
plaintiff) was a principal debtor, and he remained at the
present moment a principal debtor to them.” 8o that, if
this report be accurate, his Lordship finds the plaintiff to
have been both principal debtor and surety to the Bank at
the same time.

Mr. Warmington, Q.C., of Counsel for the Bank, gave
immediate notice of appeal.

(v) 1 Q. B. D.at p. 542.
(w) Y. N. (1898), 194.
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In the present state of the law of England, subject to
whatever doubt the last-mentioned decision may create,
this proposition would therefore seem to be established.
By virtue of an agreement inter se, made by two joint
debtors, before or perhaps at the time, but not after they
have assumed liability to their creditor, and of which the
creditor only acquires knowledge after becoming such, one
of such debtors may bind the creditor upon such notice to
accord to him all the privileges of a surety.

In Ontario, we have, in the case of Bailey v. Griffith (z),
decided in 1877, an authority which carries this proposition
one step further. It was there held that a similar result
follows even if the agreement between the joint debtors be
made after they have become such. Another authority so
holding is the Irish case of Maingay v. Lewis (y), decided
in 1870, and already referred to. In thejudgment delivered
by Harrison, C.J., in Bailey v. Griffith, an ineffectual
attempt is made to explain away Swire v. Redman, and the
learned Judge considers himself bound to follow Oakeley v.
Pasheller and Maingay v. Lewis, rejecting Mr. Justice Black-
burn’s explanation of the former case and of its miscon-
ception by the Irish Court which decided the latter. The
learned Chief Justice, in dealing at pp. 481 and 484 with
the admittedly broad language of Oriental Financial Corp.
V. Overend & Co., overlooks or ignores the fact that the
suretyship agreement in that case was made before, not
after, the surety and his co-debtor became bound to their
creditor. Moreover, the Court found as a fact that there
was, in the case of Bailey v. Griffith, actual assent by
the creditor to the change of relationship between the

debtors (2), so that the determination of the other question
was clearly unnecessary to the decision of the case. For
these reasons this case, even if it had not been since over-
ruled, conflicting as it does with the clear enunciation of
law in Swire v. Redman (a), could hardly be accepted as a

(z) 40 U. C. R. 418.
() 5 Ir. C. L. 229.
(z) 40 U. C. R. at p. 434, ad fin.
(a) 1 Q. B. D.536.
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satisfactory authority. Bailey v. Griffith and Swire v. Red-
man came up for discussion, however, in our own Court of
Appeal, in Birkett v. McGuire (b), and the Provincial case
was overruled, the doctrine of the English case being
approved of by the majority of the Court. Hutton and
McGuire were partners, and Birkett a creditor of the firm.
Hutton bought out McGuire and assumed all firm liabili-
ties. Hutton continued to deal with Birkett, incurred
further liabilities to him, and paid him considerable sums
on account. Notes were from time to time taken by Bir-
kett from Hutton for the price of the new goods supplied
as well as the indebtedness of the old firm assumed by
Hutton, and statements were rendered to Hutton by
Birkett, including both old and new items. McGuire now
claimed that, as a surety, he was discharged by the giving
of time to Hufton, and that in any case the payments
made by Hutton to Birkett had wiped out the old firm
debt, invoking the rule as to appropriation of payments to
the earliest items of the account. The Court of Appeal
(Patterson, J.A., dissenting) found against McGuire upon
the facts as to the latter point, and on the law held him
not entitled to the privileges of a surety as against Birkett.
Mr. Justice Burton (c) ably discusses, and gives sound
reasons for overruling, Bailey v. Griffith, and supporting
Swire v. Redman. The learned Chief Justice agrees, and
adds a protest against interference with ‘ the plain rights
of the creditor against his debtor.” This case was carried
to the Supreme Court of Canada, and the decision of the
Court of Appeal was there reversed, Ritchie, C.J., and
Strong, J., dissenting; but, as far as can be learned from
the report in Cassel’s Digest, p. 598, the judgment of the
Supreme Court turned on the question of appropriation of
payments and the amount thereof, and did not in any way
affect the decision of the point now under discussion by the
Court of Appeal (d).

(b) 7 A. R. 8.
() 7 A. R. at pp. 67, 68.

(d) Bee judgment of Maclennan, J.A., in Allison v. MeDonald, 20
A. R. 6965.
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The latest decision in our own Courts upon this subject
is to be found in the case of Allison v. McDonald (e).
Armour, C.J., in delivering the judgment of the Queen’s
Bench Divisional Court, expressly approves of Swire v.
Redman and Birkett v. McGuire. The Court of Appeal
reversed the decision of the Queen’s Bench Division
(Maclennan, J.A., dissenting), but their judgment does
not turn upon the question now under discussion, and
QOsler, J.A., expressly says, *‘ If the case can be treated as
simply one of principal and surety, I do not think the
decision of the Court a quo can be quarrelled with.”
Burton, J.A., reaffirms his views, as expressed in Birkett
v. McGuire ; and Maclennan, J.A., though dissenting from
the decision upon the point on which the case turned in
the Court of Appeal, takes occasion to approve of Swire v.
Redman and Birkett v. McGuire. No satisfactory principle
can be deduced from the actual decision of the Court of
Appeal in Alison v. McDonald as affecting the question
under discussion. It certainly does not in anyway con-
fliet with, but rather affirms the deocision of the same
Court in Birkett v. McGuire. We may, therefore, with
reasonable certainty conclude that.the law of Ontario is in
accord with that of England as established by Swire v.
Redman. And yet it must be conceded that if the broad
language used in the decision of Oriental Financial Corp.
v. Overend & Co. should be followed to its utmost logical
result, the natural, though perhaps not the necessary,
corollary was deduced in Bailey v. Griffith ; for if it suffices
to bind the creditor that knowledge of the suretyship reach
him after he has assamed his position as creditor, it is
difficult to appreciate the importance to him of the fact
that the agreement creating the suretyship was entered
into after instead of before he gave the credit or to under-
stand how this fact can materially affect his position, or
why equityzshould regard the debtor, who, when seeking
and obtaining credit, conceals from his creditor his claim

(¢) 28 0. R."2688; 20 A. R. 696. Bee also In re Head, Head v. Head,
L. B. (1893), 3 Ch. 426.

YOL. XIV. C.L.T. . 6
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to the rights of suretyship, as a person more worthy of its
peculiar favour, than the debtor who by subsequent agree-
ment becomes enfitled to indemnity from his co-debtor,
and thereupon claims similar rights. In either case the
contractual rights of the creditor as against his debtors
are the same, and in each those rights are infringed and
derogated from without his assent (f). Yet even conceding
this to be so, upon the ground that the decision in Oriental
Financial Corp. v. Overend has stretched the consequences
of the equitable doctrine of notice at least to its extreme
limit, the broad language used in the House of Lords,
though it was that of Lord Cairns, should be restricted to
the particular state of facts then before the House for
adjudication. If the doctrine laid down in this case be
not an undue interference with contractual rights and
obligations (g), and since it is a decision of the House of
Lords it would seem presumptuous even to make such a
suggestion, it is certainly going perilously near it ; and to
carry a single step further, than the decision in the House
of Lords renders inevitable, the doctrine that, by mere
notice of an agreement to which he is no party, a creditor
can be bound to treat one of his principal debtors as a
surety, and to extend its operation to an agreement
between joint debtors made after the relationship of debtor
and creditor had been created, would seem unwarranted
and unwarrantable. To quote the language of Mr. Justice
Lawson, one of the majority of the Irish Court of Appeal
which decided Maingay v. Lewis :—*° To hold that this is
so seems to me .contrary to all sound principles of law.
To affect the rights and alter the remedies, or even the
order of the remedies, of a creditor, by an arrangement
entered into between his debtors to which he was no party
seems to me to be an interference with contracts very
contrary to the spirit of our law. To-day a man has two
debtors, both liable to him to the same degree, and to-
morrow, by no act of his own, his dealings with those

() See Birkett v. McGuire, 7 A. R. at p. 90.
(9) See Birkett v. McGuire, 7 A. R, at p. 78.
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parties are fettered by the obligations of a suretyship to
which he never assented. Such a doctrine, too, if carried
out fully, may produce very strange results, if it applies to
all cases of liability originally joint and equal, but con-
verted into primary and secondary liability by covenants
to indemnify entered into between debtors’ (k). But Mr.
Justice Lawson, considering that Oakeley v. Pasheller
necessarily determined that to be the law against which
be 80 ably argues, felt himself bound implicitly to follow
what he understood to be the decision in that ecase. Upon
this judgment, the Court being divided, four for the
appellants, three for the respondents, the decision in Main-
gay v. Lewis virtually rests.

Moreover, apart altogether from authority, does not
the decision in Swire v. Redman seem more reasonable and
more in accord with the sound common sense which under-
lies the law of contract than that reached in Bailey v.
Grifith ? And yet, if the doctrine of Oriental Financial
Corp. v. Overend, Gurney & Co. be beneficial, and if it
should be carried to its logical consequences, the conclusion
of Mr. Justice Kekewich (i) would certainly seem fairly
drawn from it, and it would not be altogether surprising
to find the English Court of Appeal, or the House of Lords,
should the case reach that tribunal, overrule Swire v.
Redman. For the present, however, we must not anticipate
any such result, but must deal with the law as it stands.
Any person who may desire to make an independent
study of this question will find it profitable to consult the
authorities referred to in those above cited. They are
much too numerous to be dealt with in a magazine
article.

It will no doubt occur to the reader as somewhat odd
that all the cases referred to are cases of persons originally
joint debtors, and that no case has been discussed where the
alleged suretyship was created by the substitution by the
debtor of a stranger to the creditor as principal debtor in

(8) §Ir. C. L. at p. 281.
(i) Rouse v. Bradford Banking Co., W. N. (1898), 194.
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his stead. This is simply because, with the exception of
Ontario mortgage cases above cited, there is no such case
referred to in the text books or cited in the reports of the
arguments or judgments in the authorities above dealt
with, except cases where there were facts amounting to a
novation, and the stranger really became principal debtor
in lieu of the former debtor who became surety with the
creditor’s assent.: However, the cases of joint debtors
sufficiently elucidate the points in the law of principal and
surety which are under consideration.

But even if the decision in Bailey v. Griffith stood
unimpeached, and the proposition laid down by Mr. Justice
Kekewich be ultimately upheld, it by no means follows that
what two joint creditors can accomplish by an agreement
inter se and notice thereof to their creditor, a sole debtor
can effect by an agreement made with an entire stranger
to the creditor upon giving notice thereof to the latter. The
contention that an extension of time given by the creditor
to this intruder, not amounting to a novation and not
involving the intruder in any liability enforceable by the
creditor, should suffice fo discharge from liability the
former sole debtor, now claiming the position of a surety,
would seem to conflict with the fundamental principles of
the law of principal and surety. At least one of the
requisites to the operation of the equitable doctrine invoked
must be wanting in such a case. For, as stated by Pothier
in his work on Contracts (j):—‘ As the obligation of
sureties is, according to our definition (k), an obligation
accessary to that of a principal debtor, it follows that it is
of the essence of this obligation, that there should be a
valid obligation of a principal debtor; consequently, if the
principal is not obliged, neither is the surety, as there can
be no accessary without & principal obligation, according
to the rule of law cum causa principalis non consistit, nec ea
quidem, que sequuntur, locum habent.” L. 178; tt. de Reg.
Jur.

(j) Evans’ Pothier, Vol. I. p. 229,
(k) Idid. p. 228.
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Hore the stranger has never become a debtor to the
creditor at all. For what principal debtor is the former
sole debtor to become surety? Whose debt is he to
assume or guarantee ? There is no person indebted to the
ereditor except himself. Then again, an agreement to give
fime in order to discharge a surely must be made with the
principal debtor (I). This intruder is not such a person.
He is not a debtor of the person who is granting the
extension of time. The case is much stronger than those
in which there were two joint debtors, for in those cases at
all events the person claiming the position of surety could
point fo a frue debtor as his principal. Assuredly these
cases have carried sufficiently far the interference with
contractual rights and obligations upon the plea of giving
full effect to the equitable doctrine of notice.

FRANK A. ANGLIN.
Torowro.

() Clarke v. Birley, 41 Ch. D, 422,

(To be concluded.)
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LANDLORDS' RIGHTS UNDER ASSIGNMENTS FOR
THE BENEFIT OF CREDITORS.

In the administration of estates under assignments
for the benefit of creditors, questions as to landlords’
rights not infrequently arise, and it may be useful to state
briefly what these rights seem to be.

The subject may be conveniently considered under
three heads: the landlord’s right of forfeiture; the land-
lord’s right to payment; and the assignee’s personal
liability.

First, then, as to the right of forfeiture. It is well
settled that, in the absence of special restriction to the
contrary, every tenant, except a tenant on sufferance, has
the right to assign the term (a), and it follows that the
right of forfeiture must be dependent upon the infraction
of such a restriction. In most leases there is to be found
the statutory covenant that the lessee *“ will not assign or
sublet without leave (b); and when a tenant who holds
under a lease containing this covenant makes an assign-
ment for the benefit of his creditors, the landlord is
entitled to eject; and this without preliminary notice of
the breach and without possibility of relief against for-
feiture (c). But so far as this covenant is concerned,
the danger of forfeiture may be avoided by expressly
excepting from the assignment any lease that it is desired
to preserve, a precaution, however, of little value exceps to
an assignor who hopes to effect a settlement and resume
his interrupted business on the demised premises. To the
creditors leases are so seldom of value that it is scarcely

(a) Woodfall's L. & T., 5th ed., p. 269.
(3) R.8. 0. cap. 1086, sec. 4 and schedule B. (7).

(c) Kerr v. Hastings, 25 C. P. 429; Magee v. Rankin, 29 U. C. R. 267;
Barrow v. Isaacs & Non, (1891) 1 Q. B. 417; R. 5. O. cap 143, sec. 11.
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necessary to pursue this possibility further, or to touch on
the question of how far a lessor is bound to go in the way
of assenting to an assignment or sub-lease by the making
of which creditors might possibly gain pecuniarily. More-
over, any attempt at dealing with the term is, as a rule,
further hampered by the use of the provision that, ¢ if the
term hereby granted shall be at any time seized or taken
in execution or attachment by any creditor of the lessee or
his assigns, or if the lessee or his assigns shall make any
assignment for the benefit of creditors, or becoming bank-
rupt or insolvent, shall take the benefit of any Act that
may be in force for bankrupt or insolvent debtors, the then
current quarter’s rent shall immediately become due and
payable, and the term shall immediately become forfeited
and void”’ ; and while much difficulty might be experienced
in taking advantage of the ‘ bankruptey and insolvency”
portion of this clause (d), probably almost any transfer of
assets for the benefit of creditors would be held to be an
¢ assignment for the benefit of creditors” within the mean-
ing of this provision, so a8 to give the right to eject, for the
tendency seem to be towards a construction in favour of
the lessor (¢). It is not unusual to qualify the declaration
of forfeiture by the words ‘‘at the lessor’s option,” but
even without these words the lessor is not bound to enforce
the forfeiture (f). The acceptance, after an assignment
has been made, of payment of arrears due before the
making of the assignment, is not a waiver of the right of
forfeiture (g). Such a proviso for forfeiture applies only
in respect of the status of the holder of the term; and
therefore the lessor, after a valid assignment of the term
has been made, cannot take advantage of the fact that the
original lessee has become bankrupt; nor can the assignee
of part of the reversion enforce the right of forfeiture (k).

(d) Clarkson v. Toronto Stock Ezchange, 18 O. R. 218; Temple v.
Toronto Stock Exchange, 8 O. R. 705.

(¢) Ez parte Gould, 13 Q. B. D. 454.

(f) Baker v. Atkinson, 14 A, R. 409 ; Linton v. Imperial Hotel Company,
16 A. R. 337.

(9) Dobson v. Sootheran, 15 O. R. 15.

(k) Smith v. Gronow, (1891)°'2 Q. B. 894; Mitchell v. McCaulay, 20
A. R. 272.
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But enough of the question of forfeiture—a question of
little practical value, for, in ninety-nine cases out of a hun-
dred, the assignee, far from desiring to oppose a forfeiture,
is only too glad to have the premises taken off his hands.
More important is the question of the landlord’s right
to payment. This is dealt with by sab-section 4 of section
28 of R. 8. O. cap. 148, which (under the heading * Ex-
emptions from distress’’) provides as follows:—*‘ In case
of an assignment for the general benefit of creditors, the
preferential lien of the landlord for rent is restricted to the
arrears of rent due during the period of one year last
previous to the execution of such assignment, and from
thence so long as the assignee shall retain the premises
leased.” This is almost a transcript of section 74 of the
Insolvent Act of 1875; and if section 9 of the Assignments
Act, R 8. O. cap. 124, cannot be supported as providing
merely for ‘“‘exemptions from execution,” it is question-
able whether this sub-section effects a valid ‘‘ exemption
from distress,” but the case now before the Judicial Com-
mittee for judgment will doubtless settle the point. It has
been decided, under the corresponding section of the
Insolvent Act of 1875, that the landlord has not an abso-
lute preference, but merely a right of payment to the
statutory extent—inaccurately described as a *“lien”—
dependent mpon the existence of distrainable effects, so
that unless there be distrainable effects (a distress need not
actually be made), the landlord must rank as an ordinary
creditor ; and the present sub-section must be interpreted
in the same way (). It is the right of distress therefore
which is in reality interfered with, and in applying to the
present sub-section the decisions under the Insolvent Act,
it is well to bear in mind that other restrictions as to
distress not now in force then existed, so that the land-
lord’s rights under the present law may perhaps be greater
than the decisions under this section of the Insolvent Act
would lead one to suppose, especially as provisions inter-
(i) Linton v. Imperial Hotel Company, 16 A. R. 887; In re Kennedy,

Mason v. Higgins, 86 U. C. R. 471 ; Mason v. Hamilton, 23 C. P. 190 and
411; In re Hoskins, 1 A. R. 879.
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fering with the right of distress are strictly construed (7).
Originally under the English bankruptey system & landlord
was allowed to distrain for all arrears, but this right was
curtailed from time to time, so that now, after the act of
bankruptcey, the landlord can distrain for only one year’s
rent, and must rank for the balance of his claim. He can,
however, distrain before the act of bankruptey for all the
recoverable arrears (k). Under the Insolvent Act of 1876,
however, it has been held that, by distraining before the
assignment, the landlord did not acquire any higher right,
and that the distrainable amount was, by the subsequent
assignment, cut down to the statutory dole; but that if
before the assignment a sale had taken place, and the land-
lord had received the full amount of the arrears, he could
not be compelled to refund (I). Much could be said in
favour of the view that under the present isolated sub-
section the landlord, if he distrains before the assignment,
is entitled to the full amount of the arrears, but rarely is
& fin de silcle landlord foolish enough to let the rent fall
so far into arrear as to make this a question of importance.
For rent accruing due after the assignment the landlord
may distrain, as the goods are not by the assignment
placed in custodia legis (m), and the restriction on the land-
lord’s right applies only for the benefit of the creditors (n),
and would not relieve a surety (o); nor, of course, the
ténant himself (p); nor a chattel mortgagee in possession
before the assignment (q).

(7) Tuck v. Fyson, 6 Bing. 821 ; McEdwards v. McLean, 48 U. C. R.
454 ; In re McCraken, 4 A. R. 486.

(k) Robeon’s Law of Bankruptoy, 6th ed. p. 279.

() Grifith v. Brown. 21 C. P. 13; Mason v. Hamilton, 22 C. P. 190,
and 411; McEdwards v. McLean, 48 U. C. R. 454; In re McCraken, 4
A. R, 486.

(m) R. 8. O. cap. 148, sec. 28; Briggs v. Sowry, 8 M. & W. 729; Ez
parte Hale,1 Ch. D.285; Eacrett v. Kent,15 O. R. 9; Linton v. Imperial
Hotel Company, 16 A. R. 837.

(s) Railton v. Wood, 15 App. Cas. 868.
(o) Tuck v. Fyson, 6 Bing. 821.

(p) Young v. Smith, 29 C. P-109.

(q) Brocklehurst v. Lawe, 7T E. & B. 176.
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It is as to the acceleration proviso of the forfeiture
clause that, as far as the actual working out of estates is
concerned, difficulty as a rule arises. Though an agree-
ment of this sort is good as between the parties to it (r),
it has, under the Insolvent Act of 1875, been held that to
give effect to such an agreement would be a fraud upon
creditors; and the landlord, under a lease providing that
in the event of the lessee’s insolvency the term should
immediately become forfeited and void, and the next suc-
ceeding year’s rent due and payable, was held entitled only
fo a year’s arrears (s), but probably this is not an answer
to such a claim now, though there is some divergence of
opinion on the point ().

It was also held, under the Insolvent Act of 1875, that
as the assignment protected the goods from distress and as
the accelerated rent did not become due until after the
assignment had been made, the landlord, as far as the
accelerated rent was concerned, could neither distrain nor
rank as a creditor (u), but the later cases hold that the
accelerated rent either falls due at the same instant that
the assignment is made or at all events while the assignee
‘““retains the premises leased,” and that either way the
landlord may recover (v). It is important to note that the
amount to be recovered by the landlord is not necessarily
one year’s rent only, but the rent, whatever it may amount
to, falling due *‘ during the period of one year last previous
to the execution of [the] assignment and from thence so
long as the assignee shall retain the premises leased " (w)
and that, as the same case decides, this restrictive sub-

(r) London & Westminster Loan & Discount Co. v. London & North

Western R. W. Co., (18938) 2 Q. B. 49; Buckley v. Taylor, 2 T. R. 600;
Young v. Smith, 29 C. P. 109.

(s) In re Hoskins,1 A. R. 879.

- (t) Linton v. Imperial Hotel Company,16 A. R. 337 ; Baker v. Atkinson,
110. R. 785; 14 A. R. 409.

(v) Grifith v. Brown, 21 C. P.12; In re McCraken, 4 A. R. 486; In
re Hoskins, 1 A. R. 879.

(v) Baker v. Atkinson, 11 O. R. 785; 14 A. R.409; Linton v. Imperial
Hotel Company, 16 A. R. 337 ; Graham v. Lang, 10 O. R. 248; Eacrett v.
Kent, 16 O. R. 9.

(w) Linton v. Imperial Hotel Comp-ny, 16 A. R, 387.
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section may by agreement be rendered wholly inoperative.
The right of distress of a mortgagee as quasi landlord is
limited to one year's arrears of interest, provided the
assignee takes the proper steps {o obtain the benefit of the
Act (v).

That an assignee for the benefit of creditors incurs any
personal liability under the covenants in a lease held by
his assignor is a fact rarely taken into consideration, but
results very unpleasant to the assignee may flow from his
innocent acceptance of the trust. Inan old case (z) it was
held that, under a voluntary assignment for the benefit of
creditors, the assignee was entitled to ascertain whether a
lease held by the assignor was of any value to the creditors
and to disclaim it, if not; but subsequently doubt was
thrown upon the power to disclaim (a), and it was pointed
out that value was not the test to apply (b) ; and finally it
was definitely held that, if the assignee takes upon himself
the execution of the trusts under an assignment which is
in terms wide enough to transfer the lease, he becomes
bound as assignee of the term (¢). A specific reference in
the assignment to the lease is not necessary ; such general
expressions as “‘ all property of every sort and description ”;
*“all personal estate and effects *’; * all goods and chattels
and personal estate”; *‘all property and effects;” are,
unlegs the possibly onerous lease is specially excepted,
sufficient (d). Under the Insolvent Act of 1875, all leages
vested in the assignee, but he had the right to disclaim an
onerous one, and this is also the present English practice.

(y) R. 8. O. cap. 102, sec. 17; Munro v. Commercial Building and
Inrestment Society, 36 U. C. R. 464 ; Hobbs v. Ontario Loan and Debenture
Company, 18 8. C. R. 483.

(2) Carter v. Warne, 4 C. & P. 191; 1 M. & M. 479.
(a) How v. Kennett, 3 A. & E. 659.
(8) Ringer v. Cann, 3 M. & W. 343.

(¢) White v. Hunt, L. R. 6 Ex. 32; Kerr v. Hastings, 25 C. P, 429;
Ua'ge v. Rankin, 29 U. C. R. 257 ; Robson's Law of Bankrup'cy, 6th ed.,
p. 792,

A ]
(d) Burrill on Assignments, 5th ed., pp. 149, 165 ; Ringer v. Cann, 3
M. & W. 343; Palmer v. Andrews, 4 Bing. 348 ; White v. Hunt, L. R. 6
Ex. 32; Magill v. Young, 10 U. C. . 301.
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Formerly, however, the assignee, under the damnosa here-
ditas doctrine, had the right to refuse a lease, and the onus
was on the landlord to show acceptance ; so that in many
cases the question of what constituted acceptance came up,
the extent to which the assignee might use the demised
premises for the purpose of taking stock, selling goods, etc.,
and yet not be bound as assignee of the term, causing great
difficulty (¢). The extent of an assignee’s liability under
the general covenants in a lease, such as covenants to
repair or keep in repair, is too large a subject—with all its
ramifications of assigns named and unnamed ; variations
from statutory forms; and so on—to enter on here.
Suffice it to say, that the assignee is at all events person-
ally responsible for rent accruing due during the period
that the term is vested in him, and this notwithstanding
the fact that he assigns over before a gale of rent falls
due (f), and clearly it is advisable, if the landlord will not
accept a surrender, to as soon as possible assign the lease
to some man of straw, for this, even for the express purpose
of getting rid of liabilily, the assignee has a right to
do (9).

R. 8. CASSELS.

(e) Ansell v. Robson, 2 Cr. & J. 610 ; Hanson v. Stevenson, 1 B. & Ald.
808 ; Copeland v. Stephens, 1 B. & Ald. 598; Turner v. Richardson, 7T East
885 ; Burrill on Assignments, 6th ed., p. 596.

(f) Woodfall's L. & T., 15th ed. p. 378 ; Swansea Bank v. Thomas, 4
Ex.D. 94; Ez parte Dressler, 9 Ch. D. 252 ; Wilson v. Wallani, 6 Ex. D.
185 ; Graham v. Lang, 10 O. R. 248; R. 8. O. cap. 148, sec. 2.

(g) Hopkinson v. Lovering, 11 Q. B. D. 93; Young v. Magill, 10
U. C. R. 801.
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EDITORIAL REVIEW.

Doocentralization.

‘While the Attorney-General of Ontario is acceding to
the request to establish a Court at London, Ontario, which
must necessarily be followed by the establishing of Courts
at other places in the Province, the Attorney-General of

Quebec is proceeding in the opposite direction. Instead
of spreading the strength of the Bench over the Province,
he proposes its concentration at several points. The
experience of the neighbouring Province ought to enter
into the consideration of a question as important as that

which is now being disposed of with as little ceremony as a

private bill. It is a matter of vital importance to take the

first step in a course that will eventually lead to the results
which a system of decentralization must necessarily bring,
viz., the weakening of both Bench and Bar.

The change cannot.be accomplished either, without
adding to the expense of the administration of justice.
For the proper carrying out of the proposed scheme there
must be a Registrar and a Clerk in Chambers. There must
be books of record, and a stamp distributor; there must
be a place of safety for the books and records, a place for
filing papers, and a person to receive and file them. There
must be a solicitors’ and agents’ book, and agents ap-
pointed to do local work. In other words, there cannot be
another Court held without the requisites and conveniences
of another Court and the accompanying expenses. '

Again, the time of the Judges is 8o fully occupied now
that it is impossible to see how a Judge can be spared
from Toronto to take weekly Courts elsewhere. It would
be impossible to carry on two weekly Courts at Toronto
with the present number of Judges. How then can it be
done in the way suggested ?
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After all, will the public be better served by the new
arrangement ? That is the main question. Is a suitor
better served because his cause is argued in London than
in Toronto? Does it not amount to an arrangement for
the convenience of solicitors only ? Is it fair to the Bench
to compel the Judges to submit to the personal incon-
venience which the local Bar now complains of ? A little
pause would be well before taking the step.

The Constitution of Oanada.

The American Law Review notes the formation of com-
missions by some of the States of the Union to consider
the question of uniform legislation. It refers o our
constitution in the following favourable terms:—‘ We
have more than once pointed out the fact that our Federal
system presents the spectacle of a pyramid standing on its
apex. We doubt whether it ought not to have been
originally modelled on the plan of the constitution of the
Domivion of Canada, which, if we understand it aright,
commits general legislative power to the Parliament of the
Dominion, and prohibits local legislation on any subject
in respect of which the general Parliament enacts general
laws.” Our contemporary has not got exact information
as to details, but he is sound in his principle. Our
criminal law does not require a series of inter-provincial
extradition treaties, one uniform law being enacted for the
whole Dominion; nor is it possible for a man to be
married in one Province, unmarried in another, a bigamist
in a third, etc., on his way from the Atlantic to the Pacific,
a8 he may be in the TUnited States, as graphically
described in a recent article in the Contemporary Review.

Ths Behring Sea Award.

The American Law Review for January-February
suggests the award of the American Bar Association medal
to Baron De Courcel, who presided over the Behring Sea
Arbitration. It says, ‘ Whatever politicians may think of
that award, the opinions of capable lawyers will differ very
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little upon the conclusion that it was in all respects legal
and just; and that, although it decided all questions of
technical law against the United States, the decision, even
of those questions, was as favourable to us as to Great
Britain; since we, as a maritime nation, are as much
interested in preserving the principle of the freedom of the
seas, a8 is the great maritime nation from which we
sprung.” .

This opinion is all the more valuable, as the dissentient
voices of the tribunal were from the United States. We
can heartily agree with the Review, as might be expected ;
and have only to remark that if all who were concerned -
in assisting in the administration of private as well as
public law, were to bear in mind that they are assisting
in ascertaining simply the truth, whether of fact or law,
instead of waging war in which it was essential to win at
all cost, there would be less heart burning, and less ill-
feeling. Great Britain and the United States have set an
example to the world strikingly in contrast to that set by
the European nations. And we feel confident in saying
that if the award had been the other way, it would have
been accepted as philosophically as it has been by the
United States by the statesmen as well as the lawyers of
the Empire.
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BOOK REVIEW.

The School Law of Ontario ; comprising The Education
Department Act, 1891; The Public Schools Act, 1891 ;
The Act respecting Truancy and Compulsory School At-
tendance; The High Schools Act, 1891, and the Amending
Acts of 1892 and 1898 ; with notes of cases bearing there-
on, the regulations of the Education Department, Forms,
ete. By WiLLiam Baroray MoMurricr, M.A., one of Her
Majesty’'s Counsel, and Heney NewsoLT RoBerTs, of
Osgoode Hall, Barrister-at-Law. Toronto: The Goodwin
Law Book and Publishing Co. 1894.

The title page of this work indicates its scope. Since
Dr. Hodgins” book on the school laws of the Province
there has been no book of reference, though one was much
needed. This publication is therefore very welcome to
those who have occasion to refer to school law. It also
places within reach the Departmental regulations, which
are not always readily accessible to the practitioner. We
would have been better pleased if the learned annotators
had adhered to the recognized contractions in citing our
reports.
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THE PRIVY COUNCIL AS A COLONIAL COURT OF
APPEAL.

LATE number of the Carada Law Journal contains
the following: * The London and Canadian Loan and
Agency Company v. Duggan, (1893) A. C. 506, which in
the previous stages of its career was known a8 Duggan v.
London and Canadian Loan and Agency Company, is a case
to which we have already referred, ante, vol. 27, p. 289.
1t is one of those cases which are calculated to induce a
sense of thankfulness that there is a Privy Council.” -

We venture to say that the decision of the Privy
Council enunciated the law of this Province applicable to
the particular case, merely because the Privy Council says
that it is the law, and because there is no higher tribunal
to which an appeal can be carried, and not because it is
by any means clear that the decision could be supported
upon legal principles.

The headnote to the report of that case is as follows :
““Where the respondent had transferred -shares as security
for a loan, held, that the appellants, as dérivative trans-
ferees from the lender, were not affected by a trust in
favour of the respondent, unless such trust was clearly
disclosed on the face of their author’s title, or was other-
wise notified to them. The words ‘ manager jn trust,’
appended to the signature of a bank manager, import
that he held and transferred the shares in trust for his

VOL. XIV. C.L.T. 7
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employers, the Bank, and are not calculated to suggest
that he stood in a fiduciary relation to some third person,
so as to affect a transferee for value with constructive
notice of euch relationship.”

The following extract is taken from the judgment:
““ The fate of this appeal must, therefore, depend upon the
single issue whether the words ‘ manager in trust’ appended
to the designation and signature of J. O. Buchanan, in
the transfer book, indicate that he was trustee for some
beneficiary other than the Federal Bank, or merely import
that he held the shares for behoof of the bank. Apart
from the evidence, their Lordships have no hesitation in
holding that the added words, according to their natural
construction, mean that Buchanan, as an official of the
bank, held in trust for his employers, and are not cal-
culated to suggest that he stood in a fiduciary relation to
any other person.

‘It was argued that these words, even though they
might not clearly indicate a trust for others than the
bank, were at least so ambiguous as to cast upon the
appellants the duty of making enquiry. Their Lordships
are not of opinion that any such ambiguity exists. But
the argument, had there been some foundation for it,
would have come to nothing, because it is clearly proved
that the Federal Bank intended Buchanan to hold for
them, and for them only; and it is also proved, and is
assumed by the learned judges who found for the respon-
dent, that the appellants, if they had enquired, would have
received a positive assurance to that effect.”

Surely it cannot be supposed that the intention of the
Federal Bank with reference to the matter is to be a
gauge by which the terms of the trust in question are to
be determined. If the transfer had been made direct to
the bank (instead of to Buchanan), and if the word trust
had not been used, still the bank would have been con-
structive trustees; and whether the bank had been
trustees, or Buchanan was trustee, the actual trust was
that which would have been declared by the Court, if
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Duggan had brought an action against his first transferee
to have the terms of the trust declared ; and, in such an
action, it would have doubtless been declared that the
trust was, firat, to pay out of the proceeds of the shares the
amount of the loan which had been advanced upon the
security thereof, and, secondly, to pay over any surplus to
Duggan.

It may have been assumed by learned judges as stated
by the Privy Council ; but how is it posesible to prove what
would have been the answer given by an unknown person
(some officer of the Federal Bank) to a question which was
never asked ?

It has long been looked upon as settled law that, when
& person having notice of the trust is dealing with a
trustee, & duty is (as a general rule) imposed upon him to
make enquiry in the proper quarter as to the nature of the
trust; and, in the event of no such enquiry being made,
it will be presumed a8 against such person that, if he had
made such enquiry, he would thereby have ascertained the
true state of the facts(a).

The true state of facts in this case was, that each sue-
cessive trustee who held the shares in question held them
in trust, in the first place, to pay out of the proceeds
thereof the claim of the ecorporation of which he was
manager, or 80 much thereof as had been rightfully
advanced upon the security of the stock, and, in the
second place, to pay the surplus of such proceeds to the
original owner of the stock; and it must be presumed
that enquiry would have elicited the truth.

In this ease, the Privy Council proceeded in one direc-
tion, and restricted the commonly-accepted equity doctrine
as to notice to about the same extent that they proceeded
in the other direction, and extended that doctrine in the
cage of Bank of Montreal v. Sweeney (b). These two
decisions probably mark the boundaries of one swing of
the judicial pendalum.

(a) Jomes v. Williams, 24 Beav. at p. 62.
{5) 12 App. Cas. 617.
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As is usual with Privy Council decisions, in neither of
these cases do the Judicial Committee cite a single case
or make any attempt to show how their decision is to be
squared with existing authorities, which are to be found in
the reports, and which authorities are looked upon by all
other judicial tribunals as being worthy of citation.

It is to be remembered, of course, that the free citation
of previous authorities has its inconveniences, for it forces
the Court to enunciate the legal principles of general

application by which they consider themselves bound and -

which they desire to follow; and it always appears to have
been a rule (a most unsatisfactory rule) of the Privy
Council to refrain, as far as possible, from laying down
general principles, and to endeavour in each case to
determine the question upon some narrow point peculiar
to the case in hand.

Notwithstanding the exercise of all this caution, the
Judicial Committee have had to turn some pretty sharp
corners for the purpose of harmonizing some of their own
decisions; take, for example, R. v. Hodge (¢), and Russell
V. Queen (d).

It is true that they have a precedent for this, furnished
by the House of Lords, which Court got over one of its
difficulties by saying that one of its previous decisions was
founded upon its particular facts, and was not intended to
establish any general principle, although reference to such
previous decision would not indicate to anybody outside of
that Court that there was anything special or peculiar
therein which should prevent the principle therein acted
upon from being applied in future cases. See, for example,
London Joint Stock Bank v.Simmons (e), from the judgment
in which the following is an extract: * The Court of
Appeal appear to have been much influenced by the
decision of your Lordships’ House in the case of Earl of
Sheflield v. London Joint Stock Bank. (18 App. Cas. 838.)

(¢c) 9 App. Cas. 117.
(d) 7 App. Cas. 829.
(e) (1892) A. C. 201.
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The first observation that I would make is that if (as I

believe) it be accurate that the question is one which is to
be determined upon the facts of the case, no one case can
be an aunthority for another. The only question of law
decided in Lord Sheffield’s case was that a purchaser even
for value cannot insist upon his purchase if he knows that
the person from whom he purchases has no right to sell;
no very novel principle of law, nor one upon which, I
should think, much doubt can exist.”

Sir F. Pollock, referring to this case, says: ‘ We are
now to understand that Lord Sheffield’s case did not affect
any principal of mercantile law, but proceeded wholly on
the actual notice of the pledgors’ limited title which the
bank was held to have had in the special circumstances of
that case. But is it altogether satisfactory when judgments
in the House of Lords are so framed as to mislead even the
Court of Appeal ?” (f).

We have not undertaken and shall not undertake to go

with any minuteness into a discussion of the soundness of
the decision in London and Canadian Loan and Agency
Company v. Duggan, or in any other of the cases decided
by the Privy Council, although many of these cases offer
tempting material for examination and discussion. The
most glaring of them would probably be found to be cases
involving equity doctrines, the judgments in which give us
inverted equity so adulterated with common law notions
that it would require a chemical test to indicate the pres-
ence of any legitimate equity doctrine. For a single
example of this, see North-West Transportation Company
v. Beatty (g), which we venture to think is an extraordinary
decision, wholly unsupported by authority, and that perhaps
accounts for the fact that no authority is therein cited.

We are only interested here in showing what reason we
have (to use the words of the enthusiastic writer in the
Law Journal) for * a sense of thankfulness that there is a
Privy Counecil.”

(f) 8 Law Q. Rev. 267.
(9) 12 App. Cas. 589.
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We should feel duly thankful for the existence of a
Privy Council if it were so constituted as to ‘‘induce a
a sense of thankfulness.”

We venture to say that the constitution of that Court
is of such a character that the Court while so constituted
cannot reasonably be expected to *“ induce a sense of thank-
fulness.” The personnel of that Court is as shifting as
the Goodwin Sands. At one sitting it may be composed of
the ablest judges in the land, and at the next sitting its
chief characteristics may be senility and general weakness.
The bigh position of that Court is likely to produce the
serene sense of omnipotence and owmniscience coupled
with a profound belief in all things English which
calls to mind the rebuke administered by the Privy
Council to the Supreme Court of New South Wales in
Trimble v. Hill (), from which we extract the following:
“ Their Lordships think that the Court in the Colony
might well have taken this decision a8 an authoritative
construction of the statute. It is the judgment of the
Court of Appeal by which all the Courts in England are
bound until a contrary determination has been arrived at
by the House of Lords. Their Lordships think that in
Colonies where a like enactment has been passed by the
Legislature, the Colonial Courts should also govern them-
selves by it. The Judges of the Supreme Court who differed
from the Chief Justice were evidently reluctant to depart
from their own previous decision in a case of Hogan v.
Curtis, but they might well have yielded to the high
authority of the Court of Appeal, which decided the case of
Diggle v. Higgs as the English Court which decided Batty
v. Marriott would. have felt bound to do if a similar case
had again come before it.”

The Judicial Committee appear to assume that every
decision of the Court of Appeal in England which has not
been appealed to the House of Lords is right, and should
operate as 2 binding authority upon the highest Court in a

(k) 6 App. Cas. at pp. 844-5.
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Colony, such, for example, as the Supreme Court of
Cavads, even though that Court is unable to bring itself to
agree with the judgment of the English Court of Appeal.
This view of the Judicial Committee must be based upon
the supposed inferiority of every Colonial Judge and every
Colonial Court to every English Judge and every English
Court, or upon the unwarrantable assuraption that in every
unappealed case an appeal was not taken because the judg-
ment of the Court below enuunciated sound law. If the
lalter agsumption can for a moment be supposed to be cor-
rect, then it would logically follow that every unappealed
decision of an English Judge of first instance should be
equally binding upon the highest Court of every Colony.

Mr. Justice Burton of our Court of Appeal is not
sufficiently meek to pass under this rod of the Judicial
Committee, and he expresses his opinion accordingly in
Woodruff v. McLennan (i), but some of our judges are not
80 minded (7).

It bas also been decided by individual judges in this
Province that they will follow decisions of our Provincial
Court of Appeal in preference to the decisions of the Court
of Appeal in England (k).

This thought also calls to mind the fact that the
English Court of Appeal refuses to even allow the citation
of Colonial judgments. The following extract is taken from
the preface to the third edition of Bunyon’s Fire Insur-
ance:—" In the North British case already referred to, a
protest appears to have been raised in the Court of Appeal
tothe citation of cases from the State Courts of the United
States, and it is said that the following observations fell
from the Bench (ahorthand notes, printed for the litigants,
p.107, 46 Law J. Ch. 538). ‘We are always in the habit
of listening with the greatest respect to any decision of
the Supreme Court (meaning thereby the Supreme Court

(9) 14 App. Rep. pp. 256-7.
(/) Mason v. Johknston, 20 App Rep. at p. 214.

(k) McDonald v. McDonald, 11 O. R. 187; McDonald v. Elliott, 12
0. R. 99-100.
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of the United States); but we are not in the habit of
hearing reports read of cases decided in our own Colonies;
and there appears no reason why reports from the State
Courts should stand higher ? For example, why a decision
of the Court of Maryland should stand higher ‘or so high
as a decision of the Court of Nova Scotia, which is liable
to be appealed to the Privy Council?’ As the Supreme
Court of Appeal of the State of Maryland has a co-ordinate
jurisdiction with the United States Courts, and there is no
appeal or removal from one to the other except to & limited
class of cases, such, for example, as those in which Federal
rights are at stake, or citizens of different States are in
litigation, it might be thought difficult to maintain such a
distinetion. Why, it might be asked, should a decision of
the Court of Appeal of the Supreme Court of the State of
New York on a mercantile question, unappealable to any
Court, stand lower than an appeal to the Supreme Court
of the United States from the Circuit Court?”

And why, it may be asked, should the highest Courts
in the Colonies be bound to follow the decisions of a Court
which refuses to hear * reports read of cases decided in our
own Colonies " ?

The English Court of Appeal is subject to the House of
Lords, and is bound by its decisions. If the Colonial
Courts are to be bound by the decisions of the English
Court of Appeal, so that they have nothing to do but
meekly and silently to put their neck under the yoke, they
are a fortiori bound to follow (as of course they always
would follow) a decision of the House of Lords.

What, then, are the Colonial Courts to do if the Judicial
Committee express opinions at variance with the Judgments
of the House of Lords, especially if these opinions are
apparently expressed with an unconsciousness of the con-
flict, or if the House of Lords’ decision happens to be later -
in point of time ? ’

The Courts of this Province have felt embarrassed by
this question (1).

(%) Ross v. Scott, 22 Gr. at pp. 83-8.
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In this connection, we may call attention to the follow-
ing extract from the Law Quarterly Review for April,
1893:—“We accidentally omitted to mention in our last
issue that the reversal of Joknson v. Lindsay in the House
of Lords, '91, A. C. 371, was anticipated some months

before by two Judges of the Court of Appeal in New
Zealand, who distinctly refused to follow the majority of
the Court of Appeal at home.”

Woe venture to think that the Privy Council as a Court
for hearing Colonial appeals would not only be put in
touch with the Colonies, but would also be materially
strengthened by the selection of some of its members from
the Bench or Bar of the Colonies, and by such reorganiza-
tion as would prevent the constant and irritating variation
of its own calibre. The consummation of this reform would
perhaps ‘induce a sense of thankfulness that there is a

Privy Council.”
A. H. MARSH.
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MORTGAGEE, MORTGAGOR AND ASSIGNEE OF
THE EQUITY OF REDEMPTION.

(Concluded.)

I have dwelt thus at length upon the general principles
of the law of principal and surety hecause in the Ontario
mortgage cases, above mentioned, the question under
discussion as between mortgagor and mortgagee is dealt
with as depending for solution upon these principles.

Neither in Mathers v. Helliwell (a) nor in Muttlebury v.
Taylor (b) is the dischargeof the mortgagor by the extension
of time put upon any other ground; in Aldous v. Hicks (c),
the Court, in holding the mortgagor not discharged, based
its judgment upon the application of the same principles;
and in Blackley v. Kenney (d), the dictaum of Mr. Justice
Osler is an express affirmation of the suretyship of the
mortgagor who has aliened his equity.

In dealing with these cases, I must, at the outset,
confess my inability to understand how the learned Chan-
cellor reconciles Aldous v. Hicks with Mr. Justice Osler’s
dictum in Blackley v. Kenney and his own statement of the
law in Muttlebury v. Taylor. In Aldous v. Hicks, the right
of the mortgagor, who has sold his equity of redemption,
to claim the privileges of a surety as against the mortgagee,
is explicitly denied by the Chancellor. Mr. Justice Osler, in
Blackley v. Kenney, expressly affirms such right as *‘ well
settled”” law. The Chancellor, in Muttlebury v. Taylor,
says that ¢ the law as enunciated in Bluckley v. Kenney in
no wise conflicts with what is decided in Aldous v. Hicks.”

(a) 10 Gr. 172.

(5) 22 0. R. 212.

(c) 21 0. R. 95.

(d) 29 C. L. J. at p. 110.
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If his Lordship refers to the actual decision in Blackley v.
Kenney, that of course in no wise conflicts with Aldous v.
Hicks. The two cases do not turn upon the same point.
Butcanit be said that Mr. Justice Osler’s dictum is in accord
with the decision in Aldous v. Hicks? And yet it would
seem to be this dictum that the learned Chancellor has in
view—because he goes on to say, ‘‘ Both cases recognize
the law to be that the purchaser of an equity of redemption
becomes the principal for payment of the mortgage debt,
and that any dealing between the mortgagee and the
purchaser which prejudicially affects the terms of the
original contract for payment contained in the mortgage
will discharge the mortgagor, as being in the.circumstances
merely a surety for the debt™ (¢). Is this consistent
with Aldous v. Hicks? It is somewhat extraordinary that
in the reports of Aldous v. Hicks and Muttlebury v. Taylor
no reference is made, either in argument or judgment, to
Birkett v. McGuire or Swire v. Redman.

In Mathers v. Helliwell, Vankoughnet, C., does not in
80 many words affirm the suretyship of the mortgagor,
but he does expressly hold that a binding extension of time
given by the mortgagee to the purchaser of the equity
discharges the mortgagor, because *by extending the
mortgage term the mortgagee deprives the mortgagor of
ber equity to compel the purchaser to pay off the mortgage
and relieve her.”” But does the agreement between the
mortgagee and the holder of the equity so affect the
position of the mortgagor? It is respectfully submitted
that it does not. Whether this duty of the purchaser of
an equity be a mere ‘‘ equitable obligation independent of
contract” (f), or an obligation arising upon an implied
contract (g), if it be an obligation on the part of the pur-
chaser to pay the mortgage at maturity (h), or then to pro-

(e) 22 O. R. at 315.
(f) McMichael v. Wilkie, 18 A. R. at pp. 470 and 474.
(9) Beatty v. Fitzsimmons, 23 O. R. pp. 248-250.

(k) See judgment of Maclennan, J.A., in Mewburn v. Mackelcan,
19 A R. pp. 741, 742; Warwick v. Richardson, 10 M. & W. at p. 296;
Leeming v. Smith, 25 Gr. 266 ; Canavan v. Meek, 2 O. R. at pp. 645, 646;
Wh. & Tud. L. C. (4th Am. Ed.), Vol. IL, pp. 842-4.
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cure the release of the mortgagor from all liability upon it,
and if this obligation be to the mortgagor, how can any
act or agreement of the purchaser and the mortgagee to
which the mortgagor is no party change the nature of that
obligation or deprive the mortgagor of any rights which it
gives him (¢) ? If the obligation of the purchaser be merely
one of indemnity, it is difficult to see of what right or
equity the extension deprives the mortgagor. But unless
the mortgagor has acquired the rights of a surety quoad
the mortgagee, upon what principle of law or equity could
a mere extension of time release him ? Release by exten-
sion of time is the peculiar privilege of the surety. Of
course, if the guretyship be taken for granted, cadit questio
There is no attempt made in this case to show why the
mortgagor should be considered entitled to the rights of a
surety a8 against his mortgagee; nor is it stated, much
less proved, by any chain of reasoning or authority, that
the mortgagor has been relieved of his position as prin-
cipal debtor, with its accompanying liabilities. ~The only
authority cited is Dickson v. McPherson (j). In that case
the surety was such by contract with the creditor. 1 do not
overlook the fact pointed out by the learned Chancellor
that in Mathers v. Helliwell the purchaser of the equity
made himself directly liable to the mortgagee for future
interest, at an increased rate, when obtaining the extension.
I fail to appreciate the value of this ‘“‘element” as a ground
of distinction between Mathers v. Helliwell and Aldous v.
Hicks. The judgment in the former case certainly does
not rest upon that fact. It seems almost unnecessary to
point out that the decision in Mathers v. Helliwell conflicts
with Birkett v. McGuire and Swire v. Redman, and that the
equities of McGuire and Redman were identical with those
of Mrs. Townsley. If the law enunciated in Aldous v.
Hicks be sound, notwithstanding the distinction pointed
out by the learned Chancellor, it is difficult to see how the
decision in Mathers v. Helliwell can be maintained.

(i) Bee Macdonald v. Bullivant, 10 A.R. at p. 589.
(j) 8 Gr. 185.
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Mr. Justice Osler, in Blackley v. Kenney (k), treats it
as “well settled ”’ law, that, on conveying his equity of
redemption subject to the mortgage, the mortgagor be-
comes entitled at the hands of the mortgagee to the rights
of a surety. He does not reason the matter out .at all,
but relies upon & number of authorities which he cites.
These it is proposed to discuss very briefly.

Mathers v. Helliwell, the first case cited, has been
already noticed. If sound law, it is certainly an authority
supporting Mr. Justice Osler’s position. The next case
relied upon is Campbell v. Robinson (I). A glance at this
case, decided in 1880 by Spragge, C., shows that it is not
an authority for the suretyship of the mortgagor quoad the
mortgagee. The point for decision in Campbell v. Robinson
was whether the mortgagor was, as against his assignee of
the equity of redemption, entitled to indemnity. And
though the Chancellor ceriainly does say broadly that “the
position of the mortgagor selling his equity of redemption
is that of a surety to the purchaser for the payment of the
debt,” he does not say that the mortgagor is entitled to
claim the rights of a surety as against the mortgagee.

The next case cited by Mr. Justice Osler is Calvo v.
Davies (m), and he also refers to Paine v. Jones (n). Both
are New York decisions, and were cited to the Chancellor
in Aldous v. Hicks. In both cases the suretyship of the
mortgagor quoad the mortgagee is stated as settled law. The
question is not argued nor are the judgments supported
by any authority other than New York decisions. These
cases would be authority for the dictum of our learned
appellate Judge, if it were not also the law of the state of
New York, that the purchaser of an equity of redemption
becomes directly liable to the mortgagee (o). This fact, as
pointed out in Aldous v. Hicks, makes a vitdl difference.
If the purchaser be directly liable to the mortgagee he is

(k) 29 Can. L. J. 110,

() 27 Gr. 634.

() 8 Hun (N. Y.) 222; 73 N. Y. 211.

(n) 14 Hun 577; 76 N. Y. 274.

(o) Burr v. Beers, 24 N. Y. 178 ; Lawrence v. Foz, 20 N. Y. 268,
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capable of being a principal debtor for whom the mort-
gagor can become a surety to the creditor; but if the
purchaser, as in Ontario (p), be no debtor at all of the mort-
gagee, for whom is the mortgagor to be surety ? Murray
v. Marshall (q) seems to show that it is upon this direct
liability of the purchaser to the mortgagee that the
decisions establishing the suretyship of the mortgagor,
quoad the mortgagee, are based in the State of New York.

In Calvo v. Davies, the discharge of the mortgagor
is put upon two distinct grounds by the appellate Court :
(1) suretyship; (2) an alleged interference with his right
on payment of the mortgage to be subrogated to the
position of the mortgagee as it was upon the original
mortgage contract. Suretyship has been sufficiently dis-
cussed. Whatever right of subrogation the mortgagor
may have, the retiring partners also had in Swire v. Red-
man and Dirkett v. McGuire. If the mortgagor in Calvo v.
Davies had a right to pay off the mortgage on maturity,
and thereupon to be subrogated to the original rights of
the mortgagee, the retired partners who were makers of
the notes in the English and Ontario cases just mentioned
had precisely the same right as against the holders of such
notes. Extension of time did not discharge in these latter
cases ; neither should it in the former. And properly so,
because the agreement for extension made by the mort-
gagee with the purchaser of the equity is not binding upon
the mortgagor, and does not interfere with his contractual
rights. He can still come in and assert his right to pay
off the mortgage, or in the alternative claim to be relieved
from liability. And if he pays the debt he has an imme-
diate right of action against the purchaser for indemnity
arising out of the latter’s implied covenant; and also his
right of indemnity against the mortgaged premises (r),
arising out of his original contractual right to pay off the

(p) Frontenac, Hysop, 21 O. R. 577; Williams v. Balfour, 18 8. C. R.

472 ; Henderson v. Killey, 14 O. R. 137; 17 A. R. 4566 and appendix ; and
18 8. C. R. 698.

(g) 94 N. Y. 611,
(r) Hamilton Provident L. & S, Co. v. Smith, 17 O. R. 1.
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debt and claim sabrogation. Without his consent he can-
not be deprived of these rights. The purchaser of the
equity bought with notice of them, and the agreement for
extension of time between the mortgagee and the purchaser
may well be deemed to have been made subject to them.
Should the mortgagee pay off the mortgage at or after
maturity, and then proceed against the lands or sue the
purchager for indemnity, the latter, if the agreement for
extension be deemed absolutely binding on the mortgagee,
would bave, as stated in Swire v. Redman, at p. 541, an
action for damages against the mortgagee for breach of
such agreement. ‘‘The law says that the party injured
shall have compensation in damages adequate to the injury
he has received, but that this shall form no defence to the
party who has received no injury at all.” But may not
the mortgagee, if sued for such damages by the purchaser,
with much reason claim that the latter accepted the exten-
sion, knowing that it could only be granted subject to the
contingeney of the mortgagor claiming his right to pay off
the debt and to subrogation, and that therefore the agree-
ment itself was with the implied assent of the purchaser
subject to that contingency? This would at all events
seem a reasonable view to take of the situation.

It may be said that these are ‘“stock’ arguments,
urged upon the Courts without success on behalf of every
creditor who has sought to enforce his claim against a
surely, asserting his discharge by reason of an extension
of time given by the creditor to the principal debtor.
Granted. This fact, however, does not affect the value of
these argumente, when, as in the present case, the very
question at issme is suretyship or no suretyship. If the
suretyship of the mortgagor be taken for granted, the
matter is certainly concluded by authority. Yet even in
cases where the suretyship was undisputed, the force of
these very arguments has induced eminent Judges to speak
of the doctrine that extension of time given by the creditor
to the principal debtor discharges the surety, in terms
certainly not significant of approval. But, in any event,
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Swire v. Redman and Birkett v. McGuire are for the present
conclusive authority against the proposition of Calvo v.
Davies that there is involved in the extension of time by
the mortgagee such an interference with the mortgagor’s
right to pay off and claim subrogation as necessarily to
release him. Then again, in the State of New York, by
statute, there is no personal liability of the mortgagor for
the mortgage debt apart from express covenant (s). So
that, in that State, the personal liability of the mortgagor
would seem to be collateral, and the land would not appear
to be, as in England and Ontario, prima facie merely a
pledge (t). May not the sauretyship of the mortgagor in
New York depend somewhat on this fact? In view of the
grounds of decision assigned by the appellate Court in
Calvo v. Davies, it is not surprising to find that in the State
of New York the proposition established by Swire v. Red-
man does not seem to be law (u). This English case was
cited in argument in Calvo v. Duvies, but is not referred to
in the judgment.

On the whole, under the law of the State of New York,
an extension of time given to the purchaser of the equity
subject to the mortgage, does discharge the mortgagor as
being a surety. The same is probably the case in Illinois,
where the purchaser of the equity is likewise held directly
liable to the mortgagee (v). But in view of the differences
upon the fundamental points just alluded to between
Ontario mortgage law and that of those States, we can
scarcely rely upon the decisions of their Courts in consider-
ing this question.

Then, Mr. Justice Osler cites Barnes v. Mott (w); but
a very cursory glance at this case shows it to be not in
point. The question there was as to the right of eub-

(8) Spencer v. Spencer, 95 N. Y. 358.

(t) Fisher on Mortgage, 4th ed. pp. 1-4; Coote, p. 1. But see Hall v.
Morley, 8 U.C. R. 684; Pearman v. Hyland, 22 U. C. R. 202; Jackson
v. Yeomans, 28 U. C. R. 807 ; London Loan Co. v. Smyth, 32 C. P. 530.

(u) Dodd v. Dreyfus, 17 Hun 600.
(v) Union Mutual v. Hanford, 143 U. 8, 187.
(w) 64 N. Y. 897.
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rogation in favour of a person paying off a mortgage in
ignorance of & subsequent lien affecting the lands—a case
very similar to Brown v. McLean (x).

George v. Andrews (xz) is next referred to. In this case
the Court did mot treat the mortgagor as entitled to the
rights of a sarety merely by reason of his having sold his
equity subject to the mortgage, but considered that the
dealing of the mortgagee with the purchaser in extending
the time implied a recognition of and assent to his primary
lisbility and to the suretyship of the mortgagor, and
therefore operated to discharge the latter. There seem to
be two objections to this view : the same transaction which
is held to entitle the mortgagor to the rights of a surety is
said o operate to discharge him altogether; tne extension
of time at the request of a purchaser only involves a recog-
nition of the fact, that he is interested in preserving the
equity of redemption, and does not necessarily imply any
recognition of his liability to the mortgagee. In Ontario,
a purchager so obtaining an extension does not become
directly liable to the mortgagee.

Finally, the learned Judge cites Jones on Mortgages,
secs. 740, 741, where the proposition contained in the
dictum under discussion is to be found, based upon the
cases which have just been mentioned. But in sec. 742 a,
4thed. vol. 1 (no doubt a later edition), Mr. Jones points
out that, while this appears to be the law of the State of
New York, the contrary doctrine is equally well established
in many other States, and, as will be seen presently, by
decisions of the Supreme Court of the United States.

Upon these authorities the learned Judge in Appeal
considers the proposition of law enunciated in his dictum
tobe “ well settled.” It depends upon Mathers v. Helli-
well, subject to the distinction suggested in Aldous v.
Hicks, and the New York cases. While dealing with
American law, let us for a moment glance at a few of the
decisions of other American Courts.

{s) 18 0. R. 583. {zz) 60 Md. 26.
VOL. XIV. C.L.T- ) 8
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The Supreme Court of the District of Columbia, in
1885, laid down this proposition. * An express promise
made to the vendor by the vendee of real estate conveyed
to him, subject to a deed of trust executed to secure a debt,
that he will pay the debt, does not without the assent of
the creditor make the vendee the principal debtor and the
vendor a surety " (y).

In 1889, the Supreme Court of the United States,
approving the last-mentioned case, says that a mortgagor
selling his mortgaged premises to a purchaser who ex-
pressly assumes the payment of the mortgage debt does
not quoad the mortgagee become a surety, and will not be
discharged by an extension of time given by the mortgagee

. to such purchaser (z).

In 1892, the same Court, citing with approval both the
foregoing cases, points out the difficulty of holding that by
an agreement with a stranger the mortgagee discharges his
only debtor, the mortgagor. In the same case Mr. Justice
Gray clearly shows that the application of the New York
and Illinois decisions to the contrary should be confined to
States where the direct liability of the purchaser of the
equity to the mortgagee prevails (a). See also Cucullu v.
Hernandez (b). Then, in Connecticut, Waters v. Hubbard (c),
decided in 1877, and Beardman v. Larabee (d), in 1888,
lay down the law of that State to be that, although the
vendor and the vendes, subject to a mortgage, become inter
se surely and principal respectively, this relation does not
affect the creditor-mortgagee. As to him the mortgagor is
still principal debtor. In Connecticut, the purchaser of
the equity is not directly liable to the mortgagee (¢). The
same doctrine is established in Iowa, and is held to apply
to the case of a sale by one of two joint mortgagors to the

(y) Shepherd v. May, 115 1. 8. 505.

(s) Keller v. Ashford, 183 U. 8. at p. 625.

(a) Union Mutual v. Hanford, 148 U. 8. 187, at pp. 190-1.
(b) 108 U. 8. at pp. 115-6.

(c) 44 Conn. 840

(d) 51 Conn. 89.

(e) Meech v. Ensign, 49 Conn. 191.
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other of his equity, the purchaser assuming the debt ( f).
In Michigan, Crawford v. Edwards (g), decided in 1876, is
authority to the same effect. Huyler v. Atwood (k), appears
toshow the same doctrine to prevail in New Jersey. Finally,
in Connecticut Mutual L. I. Co. v. Mayer (i), the Court of
Appeal of Missouri, referring to Calvo v. Davies, speaks of it
as standing alone and opposed to the weight of authority,
and holds that where the grantee of mortgaged premises
assumes the payment of the morigage, the mortgagee is
not bound by the relation of principal and surety thus
established between the mortgagor and his purchaser.

Even in New York the decisions have not been
uniform (7).

8o that if, in the absence of any English mortgage case
directly bearing upon this point, and in face of the con-
flicting dicta and decisions in our own Courts, resort is to
be had to American decisions, the weight of their authority

certainly seems to support the proposition of law laid down
in Aldous v. Hicks.

I have dwelt at some length upon this dictum of Mr.
Justice Osler, and the cases cited to sustain it, because
it would seem to be the foundation for the statement of law
made by the Chancellor in Muttlebury v. Taylor. No other
authority is there cited for the suretyship of the mortgagor
quoad the mortgagee.

The result of these cases would seem to be that at the
present time Mathers v. Helliwell, (subject to the distine-
tion pointed out by the Chancellor in Aldous v. Hicks) and
the dicta in Blackley v. Kenney and Muttlebury v. Taylor,
supported by New York and Illinois cases and perhaps
the Maryland decisions, can be cited by those contending
for the discharge of the mortgagor by an extension of

(/) James v. Day, 37 Iowa 164.

(9) 33 Mich. 354.

(k) 26 N. J. Eq. 504.

(i) 8 Miss. App. 18.

(J) Marsh v. Pike, 1 Sandf. Chy. 210 ; Perkins v. Squier, T. & C. 620;
Penfield v. Goodrich, 10 Hun 41; Myer v. Lathrop, 10 Hun 66. Bee also
Teeters v. Lamborn, 48 Ol.io 144 ; Corbdett v. Waterman, 11 Iowa 86.
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time given by the mortgagee to the purchaser of the equity
of redemption ; while Aldous v. Hicks supported by Swire
v. Redman, Birkett v. McGuire, Allison v. McDonald and
numerous American decisions of other States and of the
United States Supreme Court can be cited by those deny-
ing that the mortgagor becomes surety quoad the mortgagee
on selling his land, subject to the mortgage.

If the dicta in Blackley v. Kenney and Muttlebury v.
Taylor be sound law, they extend the principle of Oriental
Financial Corporation v. Overend Gurney & Co. to cases
other than those of joint debtors; while the limitation
engrafted upon that principle by Swire v. Redman, must
be considered inapplicable except to the cases of joint
debtors. For in these mortgage cases the alleged surety-
ship is almost invariably based upon an agreement made
after credit has been given, and made between persons, of
whowm one is not in privity with the creditor.

The difficulty of making the mortgagor a surety with-
out having a principal debtor liable to the mortgagee being
very apparent, it is sometimes suggested that there is some
special feature in the character of the mortgagor entitling
him to exceptional privileges and immunities not enjoyed
by the ordinary debtor. The suggestion is usually put in
this way :—Originally the mortgagor personally and his
land are liable to the mortgagee, the one primarily, the other
as & pledge. On the transfer the land becomes primarily
liable, and the mortgugor, being entitled to indemnity from
his transferee, is in & position to claim from the mortgagee
the rights of a surety for the land and for him who has
assumed the obligation of clearing the land of its burden.
It is thus sought, by making the land principal debtor
with its owner, to overcome the difficulty arising from the
fact that the purchaser is not liable to the mortgagee.
This idea that the land becomes by the transfer the prin-
cipal debtor in lieu of the mortgagor, quoad the mortgagee,
is not to be found in the judgments in Mathers v. Helliwell
and Muttlebury v. Taylor. It has been said to be counten-
anced, however, by a few words used by one of the judges of




MORTGAGEE AND ASSIGNEE OF THE EQUITY. 109

the Court of Appeal in Blackley v. Kenney. Maclennan, J.A.,
says, “ a deed from the busband (mortgagor) subject to his
mortgage would make his wife (the grantee) and the land
the prinecipal debtor” (k). His Lordship does not affirm
that they become principal debtors quoad the mortgagee.
They certainly do as between the purchaser and the
mortgagor.

‘* Whenever an owner in fee mortgages his estate the
law has established that he intends to render himself per-
sonally liable for the mortgage debt and that the estate is
a collateral security” (I). ‘A mortgage involves a loan,
therefore a debt recoverable by action™ even without
a covenant (m). *‘ A mortgage is a security upon real or
personal property for the payment of a debt” (n). Such
is the law of England ; so that it is clear that at the outset
the mortgagor himself is primarily liable and is in every
sense of the word a principal debtor, the land being the
pledge for his debt. How can this position be changed so
as to affeot the creditor-mortgagee without his assent ?

Those advancing such a contention, involving an inter-
ference with the contractual rights of the mortgagee and
obligations of the mortgagor, should at least be called upon
to supply some sound reason in the absence of authority,
why it should be accepted. Mr. Justice Maclennan, as
already pointed out, does not say that either the land or its
purchaser, by virtue of the transfer of the equity, would
agsume the position formerly held by the mortgagor quoad
the mortgagee.

In the argument of Muttlebury v. Taylor (o), however,
we find Jenkinson v. Harcourt (p) cited as sustaining this
proposition. A very hasty perusal of that case will shew that

(k) 29 C. L. J. at p. 116,

() Jenkinson v. Harcourt, Kay, at p. 696.

(m) Fisher on Mortgage, 4 Ed. p. 4. Bee also Coote, p. 1, 4 Ed.
p. 990. But see Hall v. Morley, 8 U?C. R. 584 ; Jackson v. Yeomans, 28
U.C. R. 807 ; London Loan Co. v. Smyth, 32 C. P. 530.

() Pisher on Mortgage, 4 Ed. p. 1.
o) 22 0. R. at p. 318.
(p) Eay, 688.
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it is not an authority for any such contention. It wasa case
between partiesentitled under a voluntarysettlementand the
personal representatives of the settlor under his will. The
rights or position of the mortgagee are not dealt with in
the case, and it is only an authority for the proposition
that, as between those claming under him and over whom
he has full control, the mortgagor can place the burden of
the mortgage debt where he pleases. No other authority
has been advanced for this very singular proposition, that
the mortgagor by an agreement with a stranger can make
that which was the pledge, principal debtor, and himself, a
mere surety to his creditor. The true proposition for which
Jenkinson v. Harcourt is authority, which Mr. Justice
Maclennan’s dictum supports, and which those contending
against the suretyship of the mortgagor, quoad the mort-
gagee, are most ready to admit, is as stated by Mr. Jones in
his work on Mortgages, 8. 740 :—On the sale of the equity
by a mortgagor subject to his mortgage, which the
purchaser assumes, * the mortgaged property becomes as
between them the primary fund for payment of the debt.”
The language of the first Chancellor of Ontario in Thompson
v. Wilkes (q), would seem to indicate that the rights of the
mortgagor of land after a sale subject to his mortgage,
whatever they may be, do not depend upon his being such
a mortgagor, but simply upon the fact that he is & person
entitled, as a result of the transfer of his equity, to indem-
nity at the hands of his transferee. If this be so, these
rights are neither greater nor less than those of any debtor
whose debt some other person has assumed a primary or
ultimate liability to pay, and who has given to his creditor
notice of such arrangement.

To predict with any degree of certainty the result of an
action by the mortgagee against the mortgagor upon his
covenant, under the circumstances of our supposititous
case -would in the present state of our law be almost
an impossibility. For much as the practitioner would be
tempted to rely upon Aldous v. Hicks and the sound eom-

(g) 6 Gr. at p. 595.
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mon sense principles upon which that decision seems to be
based, when he takes into account the dicta in Blackley v.
Kenney and Muttlebury v. Taylor, together with the decision
of Mathers v. Helliwell many troublesome doubts must arise
to shake his confidence in the soundness of his own judg-
ment, unless indeed he can satisfy himself that ‘‘ the law
as enunciated in Blackley v. Kenney” and Muttlebury v.
Taylor * in no wise conflicts with what is decided in Aldous
v. Hicks,” and can then conclude with certainty what the
combined effect of these decisions and dicta is.

It has often been said *‘ misera est servitus, ubi jus est
vagum aut incertum.” The truth of this maxim must be
strikingly apparent to many mortgagees at the present
time ; perhaps still more apparent is it to the mortgagees’
solicitors. Let us hope that when our Court of last resort
in such matters does adjudicate upon the question at issue
between mortgagor and mortgagee, its decision shall be
such asnot to introduce uncertainty into the general law
of principal and surety, or to further unsettle contractual
rights and liabilities.

About two months after the foregoing was written,
Rouse v. Bradford Banking Co. was heard and determined
by a Court of Appeal composed of Lindley, Kay, and A. L.
8mith, LL.JJ., (r) (20th February, 1894). Their Lordsbips,
Kay, LJ., disgenting, allowed the appeal from the judgment
of Mr. Justice Kekewich, on the ground, not taken below,
that the plaintiff, the retiring partner, had agreed * not to
require the new firm to discharge the liabilities of the old
firm so long as he himself was not called upon to pay
them,” (Lindley, L.J., 298), thus obviously contemplating
that the continuing partners should obtain an extension of
time if needed.

Buch being the ground of decision it would not seem to
bave been necessary for their Lordships to discuss the

(r) 10 Times L. R. 291.
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yroposition of law upon which Mr. Justice Kekewich had
»ased his judgment, viz., that by virtue of an agreement of
wo joint debtors made inter se after credit given, one of
such debtors, upon notice thereof to the creditor, can com-
sel the latter to accord him the rights of a surety. Keke-
wich, J., coneidered this to be the legitimate and necessary
leduction from Oakley v. Pasheller.'

Lindley, L.J., at p. 294, says he regards the facts in
Jakley v. Pasheller as amounting to a novation—a substi-
ution of the liability of the new firm for that of the old
with the creditor’s assent, and that therein is to be found the
irue ratio decidendi of the case. So viewed, His Lordship
ignificantly adds, the decision in Oakley v. Pasheller
‘ would present no difficulty.” But he considers that he is
sound by what he believes to be the view taken of that
lecision by Lord Cairns in Oriental v. Overend, by the
majority of the Judges in the Irish Court of Appeal in
Maingay v. Lewis and by V.C. Wood in Oakford v. European
Shipping Co. (8). ‘ Notwithstanding the reasoning of the
Court in Swire v. Redman, which I should adopt and follow
f I were free to do so, I am driven to the conclusion
;hat now at all events the law has come to be what
V.C. Wood and Lord Cairns said it had been decided to
se in Oakley v. Pasheller” (t). But see Lord Justice
Lindley’s own observations in his work on partnership (u).
His Lordship also commente, as I have done (), upon the
insatisfactory character of the distinction between an
igreement made by debtors after credit given and one
nade before but not brought to the creditor’s notice until
Mfterwards.

This seems to be another instance of the ever recurring
lifficulties created by appellate judges using broader
anguage than is called for by the facts of the case before
;hem for decision,—language which, though not *actually

(s) 1H. & M. 190.

(t) Vide supra, p. 76.

() 5th Ed. p. 262.

(v) Vide supra, p. 78 ad fin.
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binding” upon judges in lower courts, the latter find it
impossible to disregard and difficult to restrict to the actual
facts before the appellate tribunal—another instance too of
the great ovil of permitting, as it is respectfully submitted
was done in Oriental v. Overend, fanciful equities to over-
ride fandamental principles of common law.

Kay, L.J., dissenting, maintains that Oakley v. Pasheller,
fairly read, admits of but one meaning, namely, * that the
information to the creditor of the subsequent arrangements
by which his debtors become as between themselves in the
Position of principal and surety puts him under an obliga-
tion not to deal with the principal so as to prejudice

the surety, just as would be the case if the debtors were
originally in that position and the creditor discovered it
afterwards.”

A. L. Smith, L.J., on the other hand, while agreeing
with Lindley, L.J., in the result upon the facts of this case,
takes issue with those who hold that Oakley v. Pasheller
decided what Kay, L.J., had stated to be his view of that
decision, and expresses forcibly his own opinion that
Oakley v. Pasheller only decided that a creditor was bound
by an arrangement for suretyship of onme for the other
made by his joint debtors after credit given, where he was
aparty to such arrangement. His Lordship considered that
there was no authority binding him to take any other
view of that case, and if called upon to pronounce judgment
upon this point in such a case as the present he would
hold a8 in Swire v. Redman that the retired partner
could claim no such equity as the plaintiff Rouse con-
tended for.

This decision cannot be said to be satisfactory. Though
only dealt with obiter the authority of Swire v. Redman, it
must be granted, is somewhat weakened by these dicta.
Yet it must be borne in mind that the decision of V.C.
Wood, and the opinion of the majority of the Irish Court
of Appeal, were clearly not binding upon the English

Court of Appeal, and that, whatever weight should be
sltached to the view of Oakley v. Pasheller expressed by
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Lords Cairns and Hatherly in Oriental v. Overend, the
House of Lords in this latter case was dealing with an
agreement made before not after oredit was given, and it is
only to such an agreement that their decision, admittedly
unsatisfactory, need be held to extend. It is difficult there-
fore to understand why Lindley, L.J., differing in this from
A. L. Smith, L.J., should have felt himself bound in the
face of Swire v. Redman to forego his own view of what
Oakley v. Pasheller did really determine to be the law (w).

For my part I prefer to take Lord Justice Lindley’s
personal view of Oakley v. Pasheller shared as it is by A. L.
Smith, L.J., Lord Blackburn and Chief Justice Cockburn
as well a8 by our own Court of Appeal. For the present
Birkett v. McGuire states the law in this province and
Swire v. Redman can hardly be said to have been overruled
in England. Even if it were, however, and a like result
were to ensue in this province, only one of many difficulties
would be removed from the path of him who would hold
the mortgagor discharged by an extension of time given by
the mortygagee to the purchaser of the equity.

Attention should also be drawn to Hillborn v. Brown
and Land Security Co. v. Wilson. In the former case,
heard by Robertson, J., at the Toronto non-jury sittings
on 1st February, 1894, A. B. and C. were joint owners and
joint mortgagors. A.and B. conveyed their interest in the
equity to C., who assumed payment of the mortgage. On
the mortgage maturing, C. obtained an extension from the
mortgagee without the concurrence of A. and B., wherefore
the latter claimed to be discharged from personal liability.
The learned Judge held that they were still liable to the
mortgagee on their covenant notwithstanding the extension
of time given to C. The defendants will go to the Divisional
Court.

In Land Security Co. v. Wilson, Mr. Justice Robertson,
on the 9th instant, held that W., who had contracted to
buy lands from the plaintiffs covenanting to pay for them,

(w) My attention has been drawn to a somewhat similar discussion
of this “ variegated decision ” in Vol. 88, Solrs. Journal at pp. 267-8.
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and had with their knowledge assigned his contract to H.,
who took possession of the property and subsequently paid
the plaintiffis some interest, was discharged from liability
to the plaintiffis by an extension of time for payment of
arrears of interest given by tuem to H., who, the learned
Judge held, would be liable to the plaintiffs in an action
for specific performance. W.’s position is not identical
perbaps with that of a mortgagor who has aliened his
equity; the similarity between the two is however very
great (z). There were in this case several special facts
which may have influenced the result; but his lordship
seems to assume that W. became a surety on assigning to
H. with the knowledge of the plaintiffs. He finds that
there was no novation, yet that ‘‘ H. became the principal
debtor to the plaintiffs’’ and W., his surety, and that, as
such, W. was discharged by the extemsion of time. It
is understood that the plaintiffs will carry this case to the
Court of Appeal.

The reader might also see In Re Errington (y), Bristol,
ete., v. Taylor (2), and Thompson v. Warwick decided by
the Chancellor, March 27th, 1894.

FRANK A. ANGLIN.
Toronro, March 28th, 1894.
(z) Parke v. Riley, 8 E. & A. 215.

@) L. R. (1894) 1 Q. B. 11.
(s) 2 O. R. p. 286.
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EDITORIAL REVIEW.

Non-Jury Sittings.

Some weeks' experience of the non-jury sittings at
Toronto shows that a complete clearance of the list of
cases for trial has been effected. Some cases hang on,
but from the fact that the parties do not seem eager to
have them tried, it may be taken for granted that their trial
is not of importance. The procedure for bringing cases to
trial, however, discloses one defect. After the usual notice
that the case will be tried at the expiration of ten days,
the defendant must be constantly on the alert to see if
the case is entered for trial. If, after a few days’ constant
watching, he is lulled into security and relaxes his watch-
fulness, he may discover, without any warning, that the
case is on the day’s list for trial. The plaintiff is not bound
to give any notice or intimation of the setting down, and
the defendant’s only safe course is to remain on the alert
or enter the case himself. In the latter case, the plaintiff
may have reason o complain.

This state of uncertainty could be avoided by requiring
the party entering the case for trial to give a short notice
of the setting down or entry to the other side, which would
enable him to get his witnesses together and instruct
counsel. It was not to be expected that the new scheme
would be absolutely perfect at once, but it is remakable
that the defect which we have pointed out is the only one
so far disclosed.

Tho Law Associations.

We received last month the Annual Reporis of the
County of York Law Association and the Hamilion Law
Association. We regret that we have been unable, so far,
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to publish them. An unusual number of contributions on
more practical matters is our excuse; and in consequence,
we have been obliged to overrun our usual number of
pages for several months.

It is needless to say that these, as well as other county
associations, are constautly increasing in stability and
importance; and, in good time, the Province will be
equipped with excellent libraries in every county town.
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BOOK REVIEWS.

The Reports, 1893. Edited by Joen Mzws, Barrister-
at-Law. London : Published for ‘ The Reports’ Com-
pany, Limited, by Sweet & Maxwell, Eyre & Spottiswoode.
Toronto: The Carswell Co., Ltd. Sydney and Melbourne :
C. F. Maxwell. New York: Banks & Bros.

The Reports, which have been expected for some
time, have at length arrived. The first two parts for the
year 1894 come in paper covers for present perusal and
reference, to be followed by the bound volumes at the end
of the year, and then consigned to the waste paper basket ;
the whole series for 1898, in bound volumes for the shelves.
Opposite the title page are the names of those gentlemen
who form a Council of supervision for 1894, viz., Sir F.
Pollock, Bart., A. V. Dicey, Q.C., C. M. Warmington, Q.C.,
Sir W. R. Anson, Bart., H. T. Atkinson, T. W. Chitty, F. W.
Maitland and Thomas Snow, all Members of the Bar; and
G. M. Clements and W. 8. Rogers, Solicitors.

The complete series for 1893 is, as promised, in five
volames. Volume I. contains cases in the House of Lords
and Privy Council, and Probate, Divorce and Admiralty
Division, and in the Court of Appeal therefrom. Volume
II. contains Chancery Appeals. Volume III., cases in the
Chancery Division. Volume IV., Queen’s Bench Appeals.
Aund volume V., cases in the Queen’s Bench Division. The
number of a volume will always indicate its contents.
Thus, 1, 6, 11, 16, and all numbers ending in 1 and 6,
indicate H. L. cases, etc. Again, 2, 7, 12, 17, and all
numbers ending in 2 and 7, indicate Chancery Appeals.
And so with the other volumes. In the binding, distinetive
labels indicate to the eye at once the desired volume. 8o
much for the mechanical part of the work.
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A comparison of the number of cases contained in The
Reports with those contained in The Law Reports for the
year 1893 shows an advantage in favour of The Reports.
The latter contain 634 cases, the former 484. It is curious
to note that some cases of importance reported in The Law
Reports are altogether omitted from The Reports; while
some of equal importance in the latter are omitted from
the former.

The next thing that one naturally looks at is the head-
noting. As regards mere length, a comparison of several
leading cases shows that in some cases The Law Reports
headnotes are longer than those of The Reports, in some
cases shorter. But, in general, the disparity is not great
in either case. In some cases reported in the former the
headnotes are, standing by themselves, decidedly better in
frame than the headnotes to the same cases in the latter.
But the latter are, as a general rule, more accurate than
the former. But in a great many cases the headnotes
in The Reports are decidedly more councise than those in
the Law Reports. Of all the work of reporting, the
writing of a headnote is the most difficult. Absolutely
correct appreciation of the facts and law of the case is the
prime essential ; ability to state either the proposition of
law, or the facts with the holding, in the most economical
language, is the next. A very striking instance of the
application of these principles is seen in Attorney-General
V. Smith, which is reported in L. R. (1898) 1 Q. B. 289,
and 4 R, 288. 1In the former, the headnote occupies more
than half a page; in the latter, seven lines. Another is
Re Kirkleatham, etc. Arbitration, L. R. (1888) 1 Q. B. 875;
4R.194. The headnote in the latter report occupies three
lines ; in the former, three-fourths of the page. Instances
of this kind might be multiplied greatly. So that for
brevity and accuracy we must decide in favour of The
Beports’ headnotes. The advantages of this, apart from
the scientific accomplishment of the end in view, are
€conomy of space and economy of time.

Perhaps the chief commendation of a set of reports,
well edited, is its cheapness, in days when legal literature
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accumulates at a rapid pace; and every barrister in active
practice must, perforce, keep au courant with modern
decisions. In this respeect The Reports have such a
decided advantage over The Law Reports that they must
soon drive the latter from the field unless the price of the
latter is reduced.

We make the comparison in no spirit of unfairness ;
it naturally suggests itself as the first and only means of
testing the value of the new publication. Both must
depend upon their individual merits. And if they are
equally meritorious the cheaper one must win.

Outlines of the Law of Torts. By Riocmarp Rinawoop,
Esq., M.A., of the Middle Temple and N. E. Circuit;
Barrister-at-Law, etc., etc. Second Edition. London:
Stevens & Haynes. 1894.

This book is founded on lectures delivered by the
author to the students of the Incorporated Law Society.
As a concise and elementary book for students, it seems
well adapted. The arrangement is good, and the modern
cases are all cited.
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TITLE BY ESTOPPEL.

(Doe d. Irvine v. Webster, 2 U. C. R. 224).

TITLE by Estoppel is a highly technical branch of our

law, and depends for its validity upon principles
formulated in the very early stages of English jurispru-
dence. The most casual enquirer into the subject soon
finds himself enveloped in an atmosphere of antiquity,
deciphering Rolle’s Abridgment and the yet more ancient
authorities which are there collected. Modern decisions
are but superstructures built upon those old foundations.
If carried beyond the line of their support they lose
slability; and if carried far beyond it they eventually
topple over. The case we have selected for ecriticism is,
we fear, an example of the latter kind. Professing to be
built upon the old foundations, it has itself become the
support of many other cases for the last half century; but
time has laid bare such serious defects in its construction
that we question its ability to support any more.

When a man having no title to lands executes a deed,
sverring in precise and unambiguous terms that he is
seised of the lands in fee simple, in favour of a purchaser
for value without notice, the latter takes what is called a
tille by estoppel. And if the legal estate subsequently

devolves upon the grantor, it vests immediately in the
VOL. XIV. C.L.T. 9
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grantee and thereby feeds the estoppel (a). Thenceforward
the vendoriand all persons claiming under him are estopped
from alleging, as against the purchaser, that the legal
estate in the lands was outstanding and did not pass by
the deed. Consequently, if the vendor, after acquiring the
legal estate, by purchase or otherwise, should execute a
conveyance in favour of a subsequent purchaser for value
without notice of the previous deed, the subsequent pur-
chaser would take nothing by his deed by reason of the
estoppel. The doctrine in question thus presupposes fraud
in the grantor, who sets his seal to a falsehood, and negli-
gence in the grantee, who omits to examine and obtain
the title deeds. Doubtless there are cases in which the
elements of fraud and negligence are not to be found—nt
all events, not in their native state—in which the conduct
of the parties or of one of them, arose from mistake—a
circumstance which helps to account in some measure for
a doctrine otherwise so repugnant to justice. If the estoppel
had been confined to the grantor and his heirs, justice would
seem to have been fully accomplished, giving the negligent
or over-confiding grantee a remedy on his covenants. But
to enforce the estoppel against an innocent purchaser for
value without notice, who took all the precautions which
the former grantee neglected to take, is surely the reverse
of justice. The policy of our Registry Laws is 80 opposed
to the doctrine in question, that were it not for g custom
which is becoming prevalent amongst mortgagees, of regis-
tering their mortgages before advancing their money, it
would probably!have died a natural death.

It is not every deed, however, that has the effect of
creating an estoppel.

From Comyns’ Dig. Vol. 4, p. 196, we extract a few
exceptions to the rule that a man is estopped by his deed,
observing at the same time that the learned annotator
uses the word ‘““record ” as including *‘ deed.”

We find then that there is no estoppel :—
“(E*) Where the truth appears by the same record.

(a) Doe d.iChristmas v. Oliver, 5 M. & R. 202.
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(E) Where the thing is consistent with the record.
(Example). If a deed, release, etc., be enrolled upon
record, the defendant may plead that nothing passed by
the deed, or, not seised at the time, etc., for these pleas
are consistent with the record. 1 Rol. 862, 1 85.

(E') Where the allegation is uncertain.

S0 an estoppel ought to be certain to every intent.
Co. Lit. 853 b: 308 a. And therefore if a thing be not

directly and precisely alleged, it shall not be an estoppel.
Co. Lit. 852 b.”

Passing over the first two exceptions, we shall, for the

present, confine our attention to the third, on the meaning
and scope of which nearly all our modern cases depend.
The case of Bensley v. Burdon (b), decided in 1880, was
deemed to be so much in point by the Court in our lead-
ing case, that they reserved judgment until a note of the
decision in appeal (c) was obtained. There a deed of
release was executed in 1808 by A. in favour of B., which
contained a recital that A. was ‘“seised or possessed of, or
well and sufficiently entitled unto’’ the lands therein men-
tioned, in reversion or remainder expectant on the death
of his father, and which purported to ‘grant, bargain,
sell, alien, release and confirm * the remainder or reversion
in fee expectant, etc., with covenants for title. A. had in
fact no title in remainder or otherwise, his father and elder
brother having previously suffered a recovery so as to bar
the entail and acquire the fee. In 1805, A.’s father died,
baving devised the lands to A., who thereupon sold and
conveyed them to C. Vice-Chancellor Leach held that B.
took a title by estoppel, and the judgment was affirmed on
appeal by Lord Chanecellor Lyndhurst.

Different views have been taken by different judges as to
the precise ratio decidendi adopted by the Lord Chancellor.
Perbaps the most authentic testimony which can be adduced
is that of Lord Tenterden, who had occasion to inform

(® 2 8. & Bt. 519.
(¢) 8 L. J. 85,
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himself accurately upon the subject a few months after the
judgment in appeal was pronounced. This occurred in Right
d. Jcfferys v. Bucknell (d). There A. having an equitable fee
in certain lands mortgaged the same to B. by lease and
release. The release recited that A. was legally or equitably
entitled to the premises conveyed, and the releasor
covenanted that he was lawfully or equitably seised in his
demesne of and in and otherwise well entitled to the same.
The legal estate was subsequently conyeyed to A., and he
afterwards, for a valuable consideration, conveyed the
same to C. Upon ejectment brought by B. against C., it
was held, firstly, that there being in the release no certain
and precise averment of any seisin in A., but only a recital
and covenant that he was legally or equitably entitled, C.
was not thereby estopped from setting up the legal estate
acquired by him after the execution of the release ; secondly,
that the release did not operate as an estoppel by virtue of
the words ‘“granted, bargained, sold, aliened, remised,
released,” etc., because the release passed nothing but
what the releasor had at the time, and A. had not the legal
title in the premises at the time of the release ; and thirdly,
that this case did not fall within the rule that a mortgagor
canuot dispute the title of his mortgagee, because C. claimed
as 8 purchaser for valuable consideration without notice,
a legal interest which was not in A. at the time of the
mortgage to B., A. having then only an equitable interest,
which passed to B., whose title as to that was not disputed.

Lord Tenterden, in delivering the judgment of the
Court thus refers to Bensley v. Burdon: ¢ The present
Master of the Rolls, then Vice-Chancellor, by whom this
case was first decided, according to the report in 2 Sim. &
Stu., held that this was an estoppel, upon the general
ground that it was a deed, indented, and that the nature of
the conveyance, namely lease and release, made no differ-
ence. The Lord Chaucellor confirmed this judgment, but
put it on this solely, that it was an allegation of a particular
Jfact, by which the party making it was concluded.” His

(d) 2 B. & Ad. 278.
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Lordship, then commenting upon the recital in the case
before the Court, went on to say :—‘* There is a want of
that certainty of allegation which is necessary to make it
an estoppel,” and judgment was given accordingly.

We now come to Doe d. Irvine v. Webster. The head
note reads :—*“ Where the nominee of the Crown, before
any patent issued for the lands on which he was located,
by deed poll conveyed away the lands and all his interest
in them; and afterwards the patent was issued in his
name, and he then made a second deed to another person,
Held, that the second grantee was estopped by the first
deed from claiming the land.”

Our first observation upon this case is that it was the
decision of an equally divided Court, Robinson, C.J., and
Jones, J., agreeing with the trial judge (McLean, J.), while
Macaulay and Hagerman, JJ., dissented.

Bearing in mind the importance of the precise words
on which an estoppel depends, we next observe that in this
particular case the deed in question was not forthcoming
when the case was heard. Robinson, C.J., says (at p. 225) :
“It is unfortunate that the deed first made by Knapp,
having been either irregularly given up to the parties, or
improperly obtained since the trial, was not before the
Court upon the argument in banc ; and we are not now in
possession of this deed, or of any transcript of it. This
is to be regretted, because it is upon the uature of that
conveyance that the case turns; and it is most desirable that
we should know its precise language. It is admitted that
it was a deed poll, executed by Knapp alone, whereby for
a valuable pecuniary consideration, he * granted, bargained
ard sold’ the land to Wood ; that it contained no recitals

whatever, but did contain a covenant that Knapp was
wised in fee, and the common clause of warranty of title.
Moro than this we are not informed of.”

At p. 287 the learned Chief Justice thus enunciates the
law:—Phe rule, I take to be, that where a man plainly
aud absolutely assumes to convey an estate when he has
Rone, he cannot be allowed to maintain against his deed,
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that nothing passed. . . . But in this deed thereis a
warranty which I take to be sufficient to found the estoppel
upon, though not indispensable to it, and there is besides a
covenant that the grantor was seised in fee, and had good
right to convey, which I take to be an assertion of title, and
something even more than that. When a grantor cove-
nants that he is seised he expressly asserts that he is
seised, and binds himself to the assertion.”

To the same effect is the judgment of Jones, J., who
says, at p. 254 :—* Where a grantor by express words
grants a fee simple in a particular lot of land, no explana-
tion of the nature of the estate is requisite; and such
words, clearly sufficient to convey a fee simple in an estate,
may perhaps be considered to operate by estoppel without
any recital. But certainly a covenant that the grantor is
seised of a good, perfect and indefeasible estate in fee
simple, and that he hath good right and lawful authority to
sell, must be considered a more positive and direct allega-
tion of seisin, than a recital, which is, that whereas, etec. .

. In this deed there is, moreover, a warranty of title,
and it seems that this is considered as equivalent to a
recital.”

The case thus decided that the plaintiff had a good title
by estoppel on three grounds:—(1) By the grant itself; (2)
By the grauntor’s warranty of title; (8) By the grantor's
covenants for title.

It will be convenient to deal with these grounds sepa-
rately. As we have already said, Doe d. Irvine v. Webster
professes to be based upon the law of England. It does
not pretend to introduce (if indeed it could) any new
theories of the law of estoppel applicable only to Upper
Canada. But in England the current of decision seems to
bave run all the other way. Let us now deal with the first
ground, that title by estoppel may be acquired by the grant
itself.

In Heath v. Crealock, two trustees, one of whom was a
solicitor, advanced money on mortgage. The mortgagor,

(¢) L. R. 10 Ch. 23, decided in 1874.
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with the concurrence of the solicitor trustee, sold part of
the mortgaged property without disclosing the mortgage.
Regular conveyances in fee to the purchasers were executed
by the mortgagor, containing a recital that he’was seised,
or otherwise well and sufficiently entitled in fee simple.
The solicitor trustee received the purchase money and
tetained it. Eleven years afterwards both trustees executed
a reconveyance of the property so sold, the other trustee
believing, on the representation of the solicitor trustee, that
the property was then about to be sold by the mortgagor.
Roon afterwards the solicitor trustee absconded, and the
other trustee filed a bill against the mortgagor and the
purchasers praying for foreclosure against them. It was
held, that though the purchasers were purchasers for
valuable consideration without notice, they could not avail
themselves of any legal estate acquired by means of the
reconveyance, which, having been obtained by fraud, must
be cancelled ; and that they had purchased only the equity
of redemption. And it was also held, that under the form
of conveyance adopted, neither the plaintif nor the
morigagor was estopped from denying that the legal estate
had passed by the conveyance to the purchasers.

Lord Cairns, L.C., in delivering judgment, said (at p.
30):—“But the way in which it was said they (the pur-
chasers) had obtained a legal estate was this: It was said
thas at the time when Stephens conveyed to them upon the
occasion of their purchases, he had no legal estate, but
that he afterwards, by virtue of the reconveyance to him,
obtained a legal estate; that by the firet conveyance he
was estopped, and that the estoppel created by the first
conveyance was, to use the technical expression applied to
such cases, fed by the estate which Stephens acquired
under the reconveyance, and that thus the legal estate
became complete. Now, in my opinion that argument was
founded altogether on a fallacy. There is no estoppel
whatever in this case. The conveyances to the purchasers
were innocent. They were ordinary conveyances by grant ;
the operative words of which, as is well known, would create
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ppel ; and the estoppel, if it arose at all, would arise
ttue of the first recital in the conveyance. The
was in substance the ordinary one in such cases.
ted that Stephens was seised or otherwise well and
antly entitled to the property in question, free from
brances. If the recital had been a recital simply
Jtephens was seised, there might have been an
el, but the recital is one out of which no estoppel can
because it i not precise or unambiguous. It is a
which, in substance, amounts to a statement that he
1 estate either at law or in equity, and the fact that
es that the estate, whatever it was, was free from
brances, creates no estoppel for the purpose of
g the legal estate pass. There is, therefore, no
el operating so as to convey the legal estate to the
wsers.”

' G. Mellish, L.J., said (at p. 84), '*I think that the
governed by that of Right d. Jefferys v. Bucknell ().
cital there was a recital that the person conveying
rally or equitably seised; but it was laid down by Lord
den, in delivering the judgment of the Court, and it
loubt a very old rule of law, that to create an estoppel
srment in the recital must be certain and precise;
seems impossible to say that when the recital is that
aveying party is seised, or otherwise well entitled to
ate in fee simple, that means he is seised of a legal
in fee simple; the reason being that the recital
28 another alternative.”

is view of the law was implicitly accepted by Jessel,
in the case of The General Finance Co. v. The
tor Society (g9), who adds his testimony to that of
Tenterden in reference to the ratio decidendi of
y v. Burdon, in the following language :—* To the
effect is the case of Right v. Bucknell before Lord
den, where he refers to a case of Bensley v. Burdon,

2 B. & Ad. 278,
L. R. 10 Ch. D. 15, at p. 22.
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which came before Sir John Leach, who decided—as it is
now settled he was wrong in deciding—that a lease and
release would operate as an estoppel without more, and
that it does not matter whether the word is ‘release’ or
‘mnt., n

The second ground relied upon by the Court in the
case under consideration was the clause of warranty. The
use of warranties in deeds has become wholly obsolete.
Mr. Leith tells us in his work on Blackstone (published in
1864) p. 827, that an express clause of warranty “is a
kind of a covenant real, and can only be created by the
verb warrantizo or warrant;” and at p. 262, that thia

clause, in a deed, was * entirely superseded by covenants
for title.”

In Elphinstone, on the Interpretation of Deeds, p. 411,
under the head of * Warranty’ we read :—*‘ Conveyance
in fee with clause of warranty; eviction on prior title for
years; the grantee can bring covenant on the warranty
(Rudge v. Pincombe, 1 Roll. Rep. 26 . . . A warranty
in a lease for years is a covenant: Shep. Touch. 163).”
The Judges in Doe d. Irvine v. Webster, also refer to the
warranty as a species of covenant. We pass on, therefore,
to the third ground of estoppel relied upon, namely, the
covenants for title contained in the deed in question.

The leading case in England upon this point is The
General Finance Co. v. The Liberator Co. (k), an extratt
from which we have already given. There A., by deed,
purported to grant a freehold estate to B. by way of mort-
gage. The deed contained no recitals, but there were the
usual mortgagor’s covenants for title, including a covenant
that the mortgagor ‘‘had power to grant the premises in
maoner aforesaid.” The mortgage was accepted by B. on
the faith of certain forged title deeds produced and handed
tohim by A. At the date of the mortgage, A. had not the
legal estate nor any interest whatever in the property.
Subsequently, however, A. acquired the legal estate and

(%) L. R. 10 Ch. D. 15.
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mortgaged it to C. During the argument of the stated case
before Jessel, M.R., by Chitty, Q.C., and Farwell, for the
plaintiffs, the learned Judge put the following question to
counsel (at p. 18): * Can you produce any authority for the
proposition that an estoppel can be created by covenant?” to
which this significant answer was given: * We have not been
able to find any direct decision upon the point tn the books or
in any of the cases on estoppel collected in Dart’s Vendors and
Purchasers, but there is authority that, in order to ascer-
tain whether a deed contains a sufficient averment of title,
you must look at the whole deed and not merely at one
particular part of it.” In deciding the case in favour of
the defendants and against the alleged estoppel, Jessel,
M.R., says (at p. 21) :—* As far as I am concerned, I shall
treat the authorities as binding and conclusive, for I am
not going to enquire how they came to be decided in the
way they were; there they are.” After referring to Heath
v. Crealock, Crafts v. Middleton (i), and other cases already
mentioned supra, the Master of the Rolls goes on to say, at
p. 23 :—* What then does this deed convey ? It has no
recital at all. It is a common grant, which of course will
not do, but the mortgagor thereby covenants with the
mortgagee in the usual way, ¢ that the mortgagor has full
power to grant and convey the said premises in manner
aforesaid ;' and then there are other covenants which were
not relied upon—for instance, that the mortgagee after
default should quietly enjoy.

Now it has been said that that covenant contains that
precise statement which is necessary in order to support
this kind of estoppel. In the first place I am of opinion
that there is no such precise statement in the covenant.

The mortgagor has power to convey even if the legal
estate is outstanding in a bare trustee. Hs can compel the
trustee to come in and grant the estate,and in that way he
really has the power to convey. He has power to call upon
the trustee to convey to him and also to convey ‘in manner
aforesaid’ He has power to convey if he has the whole

() 2 K. &J. 194, as to the necessity of a precise representation.
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beneficial interest. The words of the covenant can be fully
complied with without his having a single atom of legal
estate. . . . * There is one other observation which I
have to make upon the case, which is this: I am not
prepared to decide that a covenant will do at all.” His
Lordship then proceeds to shew that a covenant is not, in
its nature, a statement of fact upon which an estoppel can
be founded, but an agreement by the covenantor that if he
has not the power to convey he will be liable in damages.
From these two decisions it is manifest that the first
ground relied upon in Doe d. Irvine v. Webster has been
completely overruled by the Court of Appeal in England,
and that the other two grounds are without foundation so
far as the law of England is concerned. But it may be
said, and indeed it has been eaid by one of our most
eminent Judges, that Doe d. Irvine v. Webster has been so
long the law of Upper Canada that it is now too late to
inquire whether it was rightly decided or not. This remark
fell from the present Chief Justice of the Supreme Court in
The Trust & Loan Co. v. Ruttan (j), decided in 1877.
That was an action brought for breach of a covenant for
title—in respect of lands situate in Ontario. One Thomp-
aon had applied to the plaintiffs for a loan, and a mortgage
was executed by the latter to the former on 10th April,
1855. Thompson had no title at the time, but afterwards,
by deed dated 22nd June, 1855, obtained a conveyance from
the defendants containing covenants for title. The deed
snd mortgage were registered on the 28th July, 1855, but
the money was not advanced until 7th August, 1855.

As a matter of fact the defendants were trustees for a
third party, and had no beneficial interest in the lands,
and on 15th November, 1867, a decree was made, in & suit
brought for the purpose against the company and the
trustees, in favour of the cestui que trust, directing the
tompany to execute a certain conveyance to new trustees,
8ud ordering them also to pay the costs. The report of
this cage before the Supreme Court upon the point in

(' 18.C. R. 664
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question, is, to say the least of it, unsatisfactory. There
is not a trace to be found of any argument upon the
subject of estoppel at all, and owing to a variation between
the headnote and the body of the report, we are left in the
dark as to the effect of the decision. Tf title by estoppel
had been set up by the appellants it is in the last degree
unlikely that counsel for the respondents would have failed
to direct the attention of the Court to Heath v. Crealock, deci-
ded three years earlier, a case which not only negatived the
view that the estoppel could arise by virtue of the operative
words of a deed, but which, as we shall presently point qut,
contained another and a complete answer to any estoppel
in such a case as that before the Court. After printing the
judgment of Ritchie and Strong, JJ., the former of whom
says nothing on the subject of estoppel at all, the reporter
tells us that, *“ The Chief Justice and Taschereau and
Fournier, JJ., concurred in the foregoing judgments.”

But the headnote on the point is this:—Held also
(per Strong, J., the Chief Justice concurring), that
assuming the deed of the 10th of April to have been a
completed instrument from its date, the usual covenant
contained in it that the grantor was seised in fee at the
date of the deed created an estoppel, and that the estoppel
was fed by the estate T. acquired by deed of the 22nd June,
1855. [Henry, J., dissenting.]” Mr. Justice Strong, in
in his judgment, says, at p. 584 : * But for another reason,
I think, the appellants are entitled to succeed on this appeal.
Granting that the mortgage deed was absolutely delivered
and accepted as a perfect deed, as early as the date it bears,
I should still be of opinion that the plaintiffs would be
entitled to recover in this action. This mortgage deed of
the 10th April, 1855, although it contains no recital, com-
prises the ueual absolute mortgagor’s covenants for title.
Now, for upwards of 40 years, it has been held in Upper
Canada, that covenants for title, especially the usual cove-
nant that the granting party is seised in fee at the date of
the deed, a covenant which this deed contains in the abso-
lute not in the ordinary restricted form, are as effectual in
working an estoppel as & recital to the same effect would
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bave been. The cases to which I refer, and which are
always referred to as the leading cases on this point are
three : Doe Hennessy v. Myers (k), Doe Irvine v. Webster (1),
M Lean v. Laidlaw (m). Whether these decisions, attribut-
ing to the covenants the same efficacy as positive certain
recitals, are right, it is now too late (See Ram on Legal
Judgments, p. 292) to inquire as the principle has becoms
a fixed role of the law of property in the Province of
Ontario, foo well established therein to be shaken; and it
is, of course, the law of that Province that this Court must
administer on an appeal relating to real property situated
there, just as much as it is the Scotch law which the House
of Lords administers with reference to land in Scotland.
.+ . This was the doctrine acted on by Vice-Chancellor
Leach in the case of Bensley v. Burdon, upon which Doe
Irrine v. Webster in a great measure proceeded.

This decision was afterwards affirmed in appeal by Lord
Chancellor Lyndhurst and on the same grounds.”

Mr. Justice Henry took an opposite view of the law:—
*It is admitted,” he tells us at p. 598, “ on all sides, that
where & party sells and conveys land by deed, to which he
has no title, and subsequently obtains one, the estate by
estoppel reviously existing, is fed ; and the deed, taking effect
in interest, it is no longer a title by estoppel. The grantee
becomes, therefore, the owner in fee—the title of all others
being thus centred in him. As regards covenants the law
is far different. The conveyance of the legal title and the
covenants go with the land to a subsequent assignee. I -
waintain, however, that it is only thus they pass, and not
by ‘estoppel.” They pass only by assignment. . . .” His

_Lordship also quotes the following passage from 2 Sug. on
Vend, 8th Am. Ed. p. 240 :—** A covenant real cannot be
conveyed to the assignee of the land unless the assignor
hss a capacity to convey the land itself to which the cove-
nant is incident. Where the grantor is not seised of the

(¥ 20. 8. 424.
D 207.C. R. 224.
(m) 20. C. R. 223.
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and at the time of conveying, his covenants of warranty do
10t attach to the land and run with ii.”

We have said that Heath v. Crealock contained another
ind a complete answer to any estoppel in The Trust &
Loan Co. v. Rultan, apart from any objections which
night be raised to Doe d. Irvine v. Webster. The point is
10t noticed by Mr. Justice Strong, but it is introduced by
dr. Justice Henry in his judgment, at p. 599, as follows :—
‘ There may be a question whether the deed to Thompson
onveyed the title to him, as the Court of Chancery, by its
udgment—binding on the appellants who have adopted it
8 the groundwork of their action—declared it null and
oid, o far as we are enlightened by the pleadings and
vidence, and that the appellants took no title under it. .

The case is peculiar, but [ am at a loss to find, in
he absence of the declaration of trust, how the appellants
1ad, under the circumstances, anything more than a title
'y estoppel ; and if they always remained without title,
he covenants of the respondent cannot, though said to
un with the land, be said ever to have reached them,
recause no title ever did.”

It will be remembered that in Heath v. Crealock, the
eed by which it was contended the legal estate passed,
ad been set aside. Upon this branch of the case Lord
'airns said, at p. 81:—* Then, is there anything taken
way from them which they are entitled to in respect of
heir contract for further assurance ? It appears to me
here is not, because the case of the purchasers now must
e this: ‘ We are entitled, they must say, ‘by virtue of
1s covenant, to require Stephens to pass to us any
erest which he has acquired in this land, whether he
cquired it by fair means or by fraudulent means.” Now, let
1e test that in this way: Suppose the covenant for
irther assurance had been in this form: ¢I, Stephens,
>venant that if hereafter I should acquire any further
iterest in this estate, whether I acquire it by fair means

(n) L. R. 10 Ch. 22.
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or by fraudulent means, I will convey it to you.” Isthat a
covenant which a purchaser could have enforced ? I
think, clearly not ; and yet the purchasers must contend
that they are entitled to maintain such a covenant at law,
and to enforce it ; otherwise they cannot object to this
decree on that ground. In my opinion a covenant so
framed would have been invalid as regards one alternative ;
and in my opinion the purchasers in this case could only
insist on Stephens conveying to them what be had
scquired by fair and honest means.”

But there was yet another objection to any estoppel in
The Trust & Loan Co. v. Ruttan which seems to us as
formidableas the fact that their mortgagor’s deed had been
set aside.

We have seen that from earliest times there can be no
estoppel “ where the truth appears by the same record,” nor
“where the thing is consistent with the record” (Com.
Dig. Vol. IV. p. 196). In other words, the party claiming
the benefit of title by estoppel must be a purchaser for
value without notice. Now, in this case, the Trust & Loan
Co. had the most ample notice of the defective title, not
only by reason of the title being a registered one, but by
reason of their having had the mortgage fully executed (as
was assumed by Mr. Justice Strong) in their actual posses-
gion for months before the deed to Thompson was executed.
8o far ae the registered title was concerned the defence was
perfectly * consistent with the record.” It would be a mis-
fortune if the important point now under consideration
could be said to have been finally decided by this case. It
i8 not 80, however, and we shall find that when the ques-
tion next arose before the Supreme Court, Mr. Justice
Btrong willingly accepted the English authorities as
conclusive. But before this occurred, the following
Prophetic language was utterred by Hagarty, C.J.O.,
W Nevitt v. McMurray (o). After referring to Doe
d. Irving v. Webster and the other cases cited by Mr. Jus-
tice 8trong in The Trust & Loan Co. v. Ruttan, his lordship

(0) 14 App. Rep. at p. 181.
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says:—‘‘ But when we are asked, as here, to apply the
doctrine of estoppel in its most odious form, to deprive an
innocent owner of his estate, it is a very unpleasant con-
sideration that if it were not for our being bound to follow
these old authorities there is every reason to believe that the
law there laid down i3 opposed to modern decisions and would
not now be upheld in England.”

In the following year (1887) the question again arose
before the Supreme Court in the case of McQueen v. The
Queen (p). The lands in question were, as in our leading
case, situate in Ontario. We regret that in attempting to
get at the point or pointe decided by the Court, we have
again to deal with a most unsatisfactory report. The
argument of counsel is a very important matter, scarcely
less so than the decision itself ; for the decision only applies,
in fairness, to the case as presented to the Court. A
striking illustration of this may be seen in a recent case
before the Supreme Court (q), where one of the reasons
given for a judgment apparently at variance with a previous
judgment of the Court was, that the objection raised in the
later case ‘ was not taken ” in the earlier one.”

Now in McQueen v. The Queen we are treated to six
pages of head note and no argument at all.

The value of this case as regards the present enquiry,
is that it clears up the ambiguity we pointed out in the
report of The Trust & Loan Co. v. Ruttan, and shews that
Mr. Justice Strong did not feel himself bound by his
expressions of opinion in the latter case.

In delivering judgment, his Lordship says, at p. 72 :—
“The covenants for title, according to a recent English
authority, The General Finance Co. v. Liberator Building
Society (r), do not by themselves create any estoppel, and
although this is certainly contrary to a former decision of

(p) 16 8.C.R. 1.
(g) Elis v. The Queen, 22 8. C. R. at p. 18.
(r) L. R, 10 Ch, D. 23.
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the Court of Queen’s Bench of Upper Canada (s) the reasons
for the decision given by Jessel, M.R., seem to be conclusive.”

In a still later case, Sidrney Coal Co. v. Sword (t), the
question of estoppel by deed once more came before the
Supreme Court, when Mr. Justice Strong again followed
the law of England, and repudiated the authority of Doe d.
Irvine v. Webster. He says, at p. 158, ¢ Then the replica-
tion to the fifth plea sets up an estoppel in this that the
appellants elaiming under and deriving title from the
respondent's husband, are estopped from denying his seisin.

This defence is attempted to be supported by a reference to
some Ontario cases by which we are not in any way bound,
and the soundness of which is, moreover, in my opinion,
open to question. . . . The deed did, it is true, con-
tain covenants, and I am not unmindful that the Court of
Queen’s Bench for Ontario in the case of Doe Irvine v.
Webster (v), decided that an estoppel could be created by
the covenants in a purchase deed ; but whatever effect this
decision may have in the Province of Ontaric, it is not
binding upon us in deciding a Nova Scotia appeal, and
gince Jessel, M.R., in the case of the General Finance Co.
v. Liberator Society (w), decided exactly the reverse, and
that for reasons which must commend themselves to every
property lawyer, I do not see that we can properly disre-
gard his great authority on such a point in the present
m"

It would thus appear that although Doe d. Irvine v.
Webster has not yet received its coup de grace at the hands
of an appellate court, the props on which it rested have
given way, one by one, and the ancient edifice is tottering
toits fall.

In questions of priority between successive mort-
gagees, the acquisition of the legal estate is a matter of
great moment, and it may be useful to suggest that the

(s) Doe Irvine v. Webster, 3 U. C. R. 224.
(¢) 21 8. C. R. 152.
(v} 2U. C. R. 224.
(v) L. R. 10 Ch. D, 15.
VOL. XIV, O.L.T. 10
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ice of having a mortgage executed and registered
3 a loan is closed is not unattended with risk. If
ortgagor has the legal estate at the time, well and
But suppose he has not? Suppose that it is
inding in the hands of his vendor, as in Zhe Trust
in Co. v. Ruttan ; or in the hands of a bare trustee,
herwise. When and by what process does the
iagee afterwards acquire it ? And if the latter fails to
re it, will his defective security prevail against a
quent mortgagee who does obtain the legal estate, or
against an execution creditor of the mortgagor ?

‘e are not aware of any case directly in point, and we
. whether a decision of the question would be such an
matter as it may look.

A. C. GALT.
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EDITORIAL REVIEW.

The Late Prinocipal of tho Law S8chool,

The sudden and unexpected demise of Mr. W. A. Reeve,
Q.C.,the late principal of the Law School at Osgoode Hall,
was a great shock to the profession as well as to those
moreimmediately connected with the School. Though Mr.
Reeve had been ailing for some time, he appeared to be in
better health immediately before his death than he had
been for some time previously.

Owing to the unfortunate circumstance, the Treasurer
of the Law Society and the Chairman of the Legal Educa-
tion Committee attended at the opening of the school the
next morning, and out of respect for the memory of the late
Principal declared it closed for the term, after expressing
great rogret at his sudden demise and referring in eulo-
gistic terms to his work.

Mr. Reeve, though of course under an obligation to
devote his whole time to the school, took a deep personal
interest in it which was not the result of his obligation to
the Society. He had at heart the welfare of the school and
the students. Being well read, he was so master of his
tubjects that his lectures were exceptionally useful, and
were highly valued by the students.

Witnese Called by Judgs.

A curious case of practice at Nisi Prius has just occurred
in England, where the question was raised as to right of
tross-examination of a witness called by the Judge. The
380 was Coulson v. Disborough, 10 Times L. R. 489, an
sction for malicious prosecution and false imprisonment.
During the progress of the defence, the jury intimated that
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they would like to hear the evidence of the defendant's
son upon a certain point, but he was not called. After the
evidence was closed and counsel for both sides had ad-
dressed the jury, the learned Judge called the defendant’s
son and put certain questions to him, but refused to allow
the plaintiff's counsel to ¢ross-examine him. The jury
found a verdict for the defendant, and the plaintiff moved
for a new trial. The Court refused the application. The
Master of the Rolls said, ‘“ Now, when a Judge called a
witness under these circumstances he did it to elicit the
truth, and the Judge himself would examine the witness.
The Judge would not allow either counsel to examine him
in chief. Moreover, neither counsel had a right to cross-
examine the witness. The witness could only be cross-
examined by leave of the Judge. If the witness said any-
thing material against either of the parties, the Judge
would in his discretion probably allow that party to cross-
examine the witness, but only in reference to the answer
which the witness gave affecting the party, and would not
allow a fishing cross-examination for the purpose of trying
to find out something such as was sought to be done in the
case.” In this case what the witness said was said to be
irrelevant to the issue, although the report does not state
what it was. But if the remarks made are to be applied in
general, they would seem to be too restrictive of the right
to prosecute what the learned Judge set out upon, namely,
an enquiry to elicit the truth. The case might have been
decided upon the sole point that the answers in chief were
irrelevant, and that cross-examination would have been a
waste of time. But if the witness knew anything relevant
to the issue, whether it appeared by the examination in
chief or not, it would seem to be contrary to the very
purpose of the trial to exclude anything that he might
say.

Bankruptoy and Insolvenoy.

In Thke Attorney-General of Ontario v. The Attorney-
General of Canada, L. R. 1894, A. C. 189, in which the
validity of the ninth section of the Assignments and
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Preferences Act was in question, their Lordships again
intimate, a8 they had before done, that it is not necessary
or expedient to define what is covered by the words * bank-
raptey and insolvency ” in the British North America Act
—a resolution which will be most gratefal to lawyers, but
most disappointing to the public. A strict definition,
whether excluding or. including Provincial jurisdiction,
would be a boon to those whose assets are wasted in trying
to determine the law. The judgment, however, does define
in & general, but ambiguous, way what is within Provincial
jurisdiction by its ratio. Conceding tbat ‘‘a system of
bankruptey legislation may frequently require various
ancillary provisions for the purpose of preventing the
scheme of the Act from being defeat ed,” their Lordships,
while not doubting that such matters would be wit hin the
powers of the Dominion Parliament, whose authority must
necessarily override that of the Provinces in so legislating,
still say that ‘it does not follow that such subjects as
might properly be treated as ancillary to such a law, and
therefore within the powers of the Dominion, are excluded
from the legislative authority of the Provincial Legislature,
when there is no bankruptcy or insolvency legislation of
the Dominion Parliament in question.” We may take it
then that whatever is ancillary to bankruptey or insolvency
law is within the jurisdiction of the Provinces when the
Dominion does not legislate; but in the absence of a defi-
vition of * bankruptey and insolvency,” or of what con-
dtitutes & bankruptey or insolvency law proper, it is difficult
to ascertain what is merely ancillary.
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BOOK REVIEWS.

A Canadian Manual on the Procedure at Meetings of
Municipal Councils, Shareholders and Directors of Com-
panies, Synods, Conventions, Societies, and Public Bodies
generally, with an introductory review of the Rules and
Usages of Parliament that govern Public Assemblies in
Canada. By J. G. Bourmvor, C.M.G., LL.D.,D.C.L., D.L.,
Clerk of the House of Commons ; author of Parliamentary
Procedure in Canada ; Manual of Canadian Constitutional
History; Federal Government in Canada; Canadian
Btudies in Comparative Politics, etc. Toronto: The Cars-
well Co., Ltd. 1894.

Mr. Bourinot, if he has not compiled this book in self
defence, has at least provided a ready means of disposing
of the many questions, which he tells us are constantly
being submitted to him, by reference to his comprehensive
work. No one is better qualified to undertake such a task.
The scope of the work includes, in addition to the rules and
procedure in Parliament, the rules and procedure for public
meetings and societies, corporate companies, synods,
church conferences and courts, and municipal councils.
The book is comprehensive without being diffuse. Perhaps
not the least useful portion of it is & proposed code of rules
for councils generally, and an analytical index to the
procedure of the councils of the cities of Ontario. We
bespeak for the work a wide circulation, and do not doubt
that it will become authoritative.

Mayne’s Treatise on Dumages. Fifth edition. By Jomx
D. MaynE, of the Inner Temple, Esq., Barrister-at-Law,
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and Lourry SurrH, of the Inner Temple, Esq., one of Her
Majesty’'s Counsel, Judge of the Westminster County

Court, late Fellow of Trinity Hall, Cambridge. London :
Stevens & Haynes. 1894.

This standard work needs no word of commendation.
The present edition brings down the law to the present
time and contains all the modern cases.

The Law relating to Shipmasters and Seamen, their
Appointment, Duties, Powers, Rights and Liabilities. By
Josern Kay, Esq., M.A., Q.C., of Trin. Coll., Cambridge,
and of the Northern Circuit, etc., etc. Second edition.
By The Hon. JorNn WiLrLiam MansrreLp, M.A., of Trinity
College, Cambridge: author of a pamphlet on ‘‘ Maritime
Lien,” and assistant editor of ‘‘ Marsden’s Collisions at
Sea;” and Georae WinLiam Duncan, Esq., B.A., late
Junior Student of Christ Church, Oxford; both of the
Inner Temple and the Northern Circuit, Barristers-at-Law.
London : Stevens & Haynes. 1894.

This work does not profess to comprehend the whole
law of shipping, but deals simply with that which relates
to the subjects indicated in the title. The law of shipping
is 8o extensive, peculiar and complicated that without a
treatise devoted to the special subject in hand one is almost
lost. It is the province of this treatise to simplify the
exceedingly complex laws relating to this branch of ship-
ping law; and it is saying nothing too much to say that
the end has been accomplished. In addition to the pure
law on the subject the book contains a vast amount of useful
information for passengers on passenger boats, and all the
details necessary for the guidance of the master, ete.

Partnership between solicitors. A collection of prece-
dents, with remarks and notes. By V. pe 8. Fowke, of
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Lincoln’s Inn, Barrister-at-Law, and Epwarp B. HENDERsON,
of Lincoln’s Inn, and the North Eastern Circuit, Barrister-
at-Law. With an appendix on solicitors’ accounts. By
James Firzratrick, Fellow of the Society of Accountants
and Auditors (incorporated). London: Sweet & Maxwell.
1894.

The precedents will be found useful foundations for
drawing articles of partnership between solicitors. The
information as to solicitors’ books and the mode of keeping
their accounts is particularly useful. This is a matter
which ought to receive more attention than it does in this
country, and we can heartily recommend the adoption of
the suggestions made.
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THE DEVOLUTION OF ESTATES ACT AND
CREDITORS.

Cautions.

“MNAUTION ” is now the watch-word of all who find

themselves involved in the meshes of The Devolution
of Estates Act.

As it was originally passed, the Act was comparatively
clear in its purpose, simple in its language, and, when
explained and interpreted by the Courts, was moderately
successful in curing the evils at which it was aimed.

It had its defects, of course (minor defects we think
them), and equally, of course, the Legislature considered
that it was its duty to remedy them, small or great. The
result was a fancy piece of legislation, which may be
ingenious, but is too complicated to stand practical every-
day wear and tear. The remedy applied is known as a
. “Caution.” It was intended to benefit the heir or devisee,

and no one will be found to assert that it has failed to do-

80. But whether any one else has benefited by it, will be
the object of this article to consider.

To understand what defect in the Act the Legislature
attempted to remedy when they passed the amendment of
1891, and to ascertain whether that defect was really

VOL. XIV. C.L.T- 1u
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sved, it will be necessary shortly to consider the law as
ood at that time. :

n Re Reddan (a), the learned Chancellor gave it as his
ion that the effect of The Devolution of Estates Act was
bolish the distinction between real and personal
erty for the purpose of administration, and to cast
7hole upon the personal representative for distribution
ersonalty. He likened the absorption of realty by
»nalty to the fusion of law and equity. This interpreta-
of the Act, however, was found to make a more
:al change in the law of property than the Legislature
rently intended. It was pointed out in a criticism on
lecision, that to cure the defects in the law for which
\ct was passed, it was not necessary to assimilate the
lution of real estate to that of personalty, but that the
intment of an universal successor to the deceased, who
ld represent all his property and all his liabilities

his affairs were settled, would provide an ample
dy, without disinheriting the heir. And this, it was
ad, was the real intention of the Aect, viz., that realty
|ld be distributed in the same manner, by the same
y or through the same channel, as personalty. The
or devisee therefore, it was said, could only claim title
nveyance from the executor or administrator.

his reasoning, so far as it refers to the non-assimila-
of realty and personalty, appears to have commended
to the Courts, for we find that in the next case (b)
h came before them, the right of the administrator to
ealty, except where needed to pay debts, was denied.
st at the same time, it was decided, in Martin v.
e (¢), that land devolved on and became vested in the
itors as assets for the payment of debts, and that
. being paid or there being none, the executors held the
legal estate for the devisee of the land, or in other

) 12 Ont. R. 781

) Re Mallandine, 10 Oce. N. 226. See also, per Falconbridge, J.,
lson & Incandescent Electric Light Co., 20 Ont. R. 397.

) 19 Ont. R. 705.
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words, that, subject to debts, the beneficial interest in the
land passed to the devisee, who made title as the real
owner, without the necessity of any conveyance from the
ezecator. This decision proving unsatisfactory to the
parties interested, the Court of Appeal was called on to
declare the law. While the decisions stood thus, and
without waiting for the result of the appeal in Martin v.
Magee, the Legislature hurried to amend all defects real
and imaginary, past, present and future in the Act as then
interpreted by the Courts.

By 54 Vict. cap. 18, sec. 2, it was declared that execu-
tors and administrators have power to sell and convey real
estate for the purpose, not only of paying debts, but also
of distributing the estate among the parties beneficially
entitled, subject to certain restrictions; thereby carrying
out the purpose of the original Act, and recognizing the
necessity of appointing the executor or admiunistrator as
an universal successor to the deceased, for the purposes
mentioned before. If the Act had stopped here, it appears
to us that the remedy would have been ample.

The decision of the Court of Appeal in Martin v. Magee,
given shortly after this Act was passed, reversed the finding
of the Court below, and decided that the devisee or heir
could not make a title without a conveyance from the
executor or administrator, whether there were debts or not.

No simpler method of quickly, cheaply and efficiently
administering an estate could well have been devised,
than that of vesting all the assets in the representative
appointed by the Court, and authorizing him to pay the
lisbilities, and distribute the residue according to law, or
to the wishes of his testator. But here the law-makers
seem to have become alarmed. BSome one must have
pointed out to them the remarks of the Chancellor in Re
Reddan, where he states that ‘ no greater change has been
effected in the law by any recent legislation.” They
apologize, as it were, for being so radical as to appear to
wish {9 alter or amend a landmark so ancient and vener-
able ag the law of descent of real property, and hasten to

h
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put on record the fact that they really had no idea they
were going 8o far.

In a late letter to the Empire, a former member of the
Local House allegss, as a reason why amendment was
necessary at this time, that, as the Act stood originally,
‘““probate or letters of administration were required in
every case, thus entailing unnecessary expense, which the
people objected to.” He adds that the public will rejoice
to know ‘that, during the present year, it has been
enacted that real estate shall vest without the necessity of
probate or letters of administration.” The Legislature,
therefore, proceeded to right themselves with the people
whose pockets were touched, and with that view provided
that, after a year from the death of the testator or intestate,
it should not be necessary for an heir or devisee to obtain
the consent of the executor or administrator to a devise or
bequest of real estate not disposed of or conveyed by him
during the year, but that the same should then vest in the
heir or devisee by operation of law. And this was done
with the sole object of saving the parties interested (in
about -one estate.out of every ten) from the expense of
proving the will, or administering, and of the drawing and
registration of & deed from the personal representative.
Everything else seems to have been lost sight of in this
desire to cheapen the procedure.

It can never have occurred to them that the chief:
reason for passing The Devolution of Estates Act was to
provide an easy means by which creditors could reach the
real property of the deceased. It has already been pointed
out by other writers, that one beneficial result of the
original Act has been to reduce the expenses of winding
up estates by abolishing to a great extent administration
suits, and suits by creditors seeking to enforce their claims
against real estate. But this does not seem to have satis-
fied our economical legislators. 8o they proceeded to
experiment with the Act by engrafting upon it an in-
genious device, borrowed and adapted apparently from
The Land Titles Act.
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By 54 Viet. cap. 18, sec. 1, the * Caution” was first
introduced.

The section reads as follows :—

“Real estate not disposed of or conveyed by executors
or administrators within twelve months after the death of
the testator or intestate shall, at the expiration of the eaid
period, be deemed thenceforward to be vested in the
devisees or heirs (or their assigns, as the case may be)
without any conveyance by the executors or administrators,
unless such executors or administrators, if any, have caused
fo be registered in the registry office, etc., of the territory
in which such real estate is situate, & ‘‘caution” under their
hands that it is or may be necessary for them to sell the
said real estate, or part thereof, under their powers and in
fulfilment of their duties in that behalf. And in case of
such caution being so registered, this section shall not
apply to the real estate referred to therein for twelve
months from the time of such registration, or from the
time of the registration of the last of such cautions, if
more than one are registered.”

Thus the very principle of the Act was sacrificed. But
was such a sacrifice necessary? Was there any real evil
to be legislated away? We believe not. We believe that
the benefit derived from The Devolution of Estates Act by
all parties, as it was interpreted by the Court of Appeal,
far outweighed the disadvantage of any slight additional
expense. The original Act, too, had the great advantage,
when explained by criticism and decision, of simplicity.
It could be readily understood by the people at-large,
aud, if it were not thoroughly understood by parties
working under it, at least they were not injured by their
ignorance.

We ventare to say, however, that not one layman in a
hundred knows that there is now a necessity to register a
‘aution to prevent an estate from vesting, or has even
heard of a caution; and yet his ignorance of this fact may
dobim an irreparable injury. We are of opinion that, in
dEaling with a matter of such vast and general importance
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as the devolution of real estate, simplicity of procedure
should be one of the first aims of the Legislature, and
that the introduction of such an unheard-of innovation in
the law of the descent of real property as ‘“a Caution,”
only tends to mystify and confound the large portion of
the public who are interested in such matters. So sudden
and radical a change in such an important branch of the
law would seem to need a better excuse than is offered for
this amendment. But the damage has already been done,
the principle of the Act has been violated, and the public
are beginning to experience the results, and some of them
at least, have not much cause to rejoice.

The only reported case, in which the Courts have been
called on to deal with a ‘ Caution,” is Re McMillan,
McMillan v. McMillan, in which judgment was given by
the Chancellor on 17th October last (d). In that case the
testator died on the 11th October, 1891, having devised
land to his son with a direction to pay debts. On the 28rd
May, 1892, the son mortgaged the land devised, and the
mortgage was duly registered. The executors named in
the will renounced, and letters of administration with
the will annexed were granted on 28th September, 1892,
to the plaintiff, and an order for administration having
been granted on 8th December, 1892, the mortgagee of
the devisee's interest was made a party in the Master’s
oftice, as a subsequent incumbrancer on 18th February,
1898. No caution was registered.

It was held that twelve monthe after the testator's
death, no probate having issued and no caution being
registered, the whole estate in the land became vested by
operation of law in the devisee or his assigns (see sec. 1
of the amending Act of 1891); that on the 17th October,
1892, the right of the personal representative ceased,
whether the devisee had or had not dealt with the land,
that the Act of 1891 recognizes a transmission of interest
pending the year by the original devisee, and that the
mortgage was operative as between him and the mortgagee

(d) 24 Ont. R. 181.
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when it was made, and it became fully operative as to the
land, and as against the personal representatives of the
testator, when the year expired, in the absence of any
warning that the land was needed for their purposes. The
mortgagee was therefore discharged from the administra-
tion proccedings. Here is & warning to executors, and a
pleasant surprise to creditors! The result of the decision
seems to be that the mortgagee of the devisee obtains
priority over the creditors of the testator, and the testator’s
debts cease to be a charge upon the lands so devised,
because no cantion was registered. It would appear, how-
ever, a3 though the decision had gone a step too far.
Upon the death of the testator an equitable estate in the
land immediately vested in the devisee, and there is no
doubt that pending the year the devisee had a right to deal
with his equity, subject to all rights of the executor or
administrator. As soon, however, as a personal repre-
sentative was appointed, the legal estate, by virtue of the
first section of the original Act, vested in him, and
remained so vested for a year from the testator’s death,
unless by his own act he had divested himself of it. If he
considered thai it might be necessary to sell the property
in folflment of his duties, either to pay debts or to dis-
tribute, then, to prevent the legal as well as the equitable
estate from vesting in the devisee at the end of the year,
be should have registered a caution against the land, the
effect of which would have been to have prevented the
vesting of the legal estate in the devisee for a further
period of twelve months from such registration. Not having
disposed of or conveyed the real eetate during the year, he
however neglected to register a caution; and thencefor-
ward the property became vested in the devisee or his
assigns. So far we agree with the decision. We further
sgree that the mortgage in question became fully operative
83 against the personal representative at the expiration of
the year. But we cannot follow the decision of the learned
Chancellor when he holds that at the same time it became
“fully operative” as to the land. The mortgagee can
occupy no better position than the devisee. And we can
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find no section of the Act or amendments which liberates
the lands in the hands of the devisee or his assigns from
the testator’s debts, where such lands have been permitted
to become vested in the devisee. Certainly the first section
of the Act of 1891 contains no such enactment. It
might be contended that the sixth section of the same
Act effected this result, but upon eclose inspection it
will be found, we think, that it does not. It provides
that persons purchasing real estate from a devisee
whose devise has been assented to by executors, etc., by
deed, etc., or purchasing from an heir-at-law or devisee to
whom the same has been conveyed by executors, etc., shall
be entitled to hold the same freed from any unsatisfied
debts of the deceased owner, not specifically charged
thereon, otherwise than by his will; and this is followed
by a provision giving creditors rights of personal redress
against the executors, administrators, devisees, heirs-at-
law, or next of kin. Thus it would appear that land which
is permitted to become vested in the devisee or his assigns
is not expressly freed from debts in his hands. In support
of the Chancellor’s decision, it may be contended, however,
that inferentially the land is freed from the testator’s debts
in the hand of the devisee or his assigns, if no caution be
registered within the year. The land vests at the end of ,
the year in the devisee, or his assigns, unless the executor
or administrator gives warning, in the manner prescribed,
that he may need the lands for payment of debts or for the
purposes of distribution. The inference, it may be claimed,
is that if no warning be given, the lands are not needed
for the testator’s debts, and therefore vest freed from them.
The wording of section one and two of the Act of 1898
would appear also to strengthen this inference. In the
case in question, the administrator, after the lapse of the
year, could still have registered a caution, upon furnishing
certain proofs, and such caution would have had the same
effect as a caution registered within twelve months from
the testator’s death, save as regards persons who in the
meantime might have acquired rights for valuable con-
gideration from or through the heirs or devisees. So, it
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might be argued, if the devisee has parted with his land
for valuable consideration before the registration of the
caution, the purchaser would hold it freed from the testa-
tor’s debts, and the personal liability of the devisee would
alone remain to satisfy the creditors. It might be con-
tended therefore that at the end of the year, no caution
being registered, both the devisee and his assigns are
entitled to presume that the property is not required for
debts, and that they can deal with it freed from debts, the
personal liability of the devisee only being reserved, should
it afterwards appear that the property was required for
that purpose. But, as we stated before, we think that the
decision has gone too far in stating that the mortgage in
question from the devisee became fully operative as to the
land at the expiration of the year, no caution being regis-
tered. Cases will arise where probate or administration
of an estate will not be taken out until the twelve months
have expired. The property, by the third section of the
Act of 1898, has in the meantime vested in the heirs or
devisees. Probate or administration is subsequently issued,
and the executor or administrator at once proceeds to
register a caution. Meantime one of the devisees, probably
the most impecunious one, has parted with the property
for valuable consideration. Can it be possible that the
testator’s creditors have no claim upon the property dis-
posed of, but must be satisfied with the personal liability
of a worthless devisee ?

We think it should require the most positive enact-
ment to liberate the lands from the testator’s debts, and
Wo cannot agree that the mere neglect to register a
taution raises any inference such as we have mentioned.

It must be remembered that the amendment intro-
ducing the caution was passed merely to obviate the
Decessity of a deed from the legal personal representatives
in certain cases. The caution only affects the vesting of
the legal estate, and in our opinion it was never intended
fodo more. No inference whatever as to the land being
Reeded or not needed for the payment of debts can, we
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think, be drawn from the fact of the warning not having
been given.

It may be said that the decision in Re McMillan does
not go as far as we have mentioned, but we think it does.

It is there held that the mortgage given by the devisee
“became fully operative as to the land,” and therefore
McMillan's estate was depleted by the amount of the
mortgage, and his creditors might have suffered to that
extent.

The fact that it was stated by counsel that the money
raised by the mortgage was actually applied in payment of
the testator’s debts, does not alter the principle of the
decision. It cannot be said either that the mortgagee was
entitled to the privileges of an innocent third party dealing
with the land. When his mortgage was made, he took
gubject to all right of the legal personal representative,
and, had a caution been registered during the year, the
land might have been sold by the administrator altogether
free of his mortgage. The decision is, that at the end of
the year the absolute right accrued to him ; and if to him,
why not, by the same reasoning, to the devisee, whether he
had dealt with the property or not? But we submit that
the mortgagee was properly added as a party in the
Master’s Office, that his claim against the land was not
prior to the creditors of the testator, that, as he derived
his title from the devisee, he took the land (as did the
devisee, whether so expressed by the will or not,) subject
to the testator’s debts, and that he was bound to show in
the Master’s Office, if the land in question were needed to
pay creditors, that the mortgage money was so applied,
before he would be entitled to the priority he claimed.

This is the only reported case defining the effect of the
non-registration of a caution. It is difficult to say whether
the creditor or the legal personal representative will be
most inconvenienced by it. Like the famous * tar baby *
which Uncle Remus tells of, the heir or devisee is ‘‘ layin’

low” and “ aint sayin’ noffin’”. His motto might well be
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“Everything comes to him who waits,” and * without the
necessity of a conveyance ” too.

When the amending Acts were passed in 1891 and 1898,
defects in them were pointed out by this Journal, and much
litigation was anticipated as the result, owing to the con-
fused and careless way in which they were drawn. We
will not weary the reader with a repetition of these defects.
They still remain, and it can now safely be said that the
“caution remedy "’ was no remedy af all, and that it would
bave been better to have ‘ borne the ills we had, than fly
to others which we knew not of.”

The amendments are but unhealthy growths upon the
Act, and are the outcome of no general desire for amend-
ment. The principle of the Act was sound, and to abolish
the “Caution ” and repeal the amendments would, we
think, be for the public good.

R. A. BAYLEY.
Loxpox, ONT.

Lande as Aesete.

tisa question of some interest to the profession, and
one on which some difference of opinion has lately been
expressed, what is the proper form of defence to be pleaded
by an executor or administrator, who has administered the
personal assets of the deceased and has lands unsold, (and
possibly at the time unsaleable though of much value), out
of which to satisfy unpaid creditors, and what should be
the form of judgment for the plaintiff who succeeds in an
action against an executor or administrator under such
circumstances, having regard to the change effected by The
Devolution of Estates Act.

Auother question of some importance is, How far can
80 executor or administrator assert or resist a claim, for
Or against the estate, without becoming personally liable
to the opposite party for the costs of the action should the



—_ e

> =

[

156 OANADIAN LAW TIMES.

former fail in the actionn; and is his liability secondary,
“failing assets of the deceased,” or must he pay the costs
personally in the first instance, and recover them again
from the estate ?

The forms of pleading and judgment as in common use
and as they appear in the various works on practice, were
settled at & time when executors and administrators had
no power over the lands of the deceased, and such lands
could only be made available for payment of debts (if at
all) by execution under the statute, and though one might
expect to find cases where the testator had by his will
made his lands assets for the payment of debts in the
hands of his executors, none such appear to be reported,
nor are referred to in the text books, so that the matter
comes up as one of first impression to be decided on prin-
ciples of justice, and as far as possible by analogy to the
law in regard to personal assets.

Prior to The Devolution of Estates Act a plaintiff suing
an executor or administrator in this Province, and being
met with a plea of plene administravit, as was settled by
Gardiner v. Gardiner (¢), might reply ‘lands of the
deceased liable to be taken in execution’ and proceed to
judgment, which, if he succeeded on the merits and lands
were proved or admitted (but not as assets in hand), would
go for the amount due for the purpose only of enabling the
plaintiff to proceed against the lands.

The plea of plene administravit was held to relate to
goods only, and by pleading it the executor or administrator
relieved himself from personal liability for debt and costs,
and the plaintiff went on solely to pursue his remedy
against the lands, or perhaps assets in futuro.

If, however, the executor or administrator failed to
plead plene administravit and the plaintiff succeeded in his
claim, or judgment went by default, the judgment would be
de bonis testatoris aut i non de bonis propriis for costs only

(e) 20. 8. 554.



DEVOLUTION OF ESTATES ACT AND CREDITORS. 157

(f), and it was conclusive as an admission of personal
aseets in proceedings on the judgment, but in no case save
where the executor or administrator was guilty of miscon-
duct, as by knowingly pleading a false plea, did he become
personally liable until the assets were exhausted.

At the time Gardiner v. Gardiner was decided, and at the
time of the subsequent cases of Nugent v. Campbell (g), Seaton
v. Taylor (k), Sickles v. Asselstine (i), and Mein v, Shortt (j),
there was a diversity of opinion among the Judges as to
the propriety or necessity of altering the form of the judg-
ment where there were no personal assets, but only lands
liable to execution, and, among other views expressed,
Sherwood, J., was strongly of opinion that the form of
judgment de bonis testatoris should be adhered to, as upon
it execution could, under the statute, issue against lands,
and any change might tend to cast doubt upon the titles
of persons who had previously purchased lands under exe-
cutions issued upon such judgments; while Robinson,
C.J., plainly declared that judgment should be special to
conform to the circumstances and should go for the amount
due to be levied out of the lands.

By The Devolution of Estates Act lands become in all
cases assets in the hands of the executor or administrator,
and in so far as this alters the liability of the executor or
administrator to account for the lands, it is submitted
that a change will be required in the pleadings and judg-
ment, but that in so far as the remedy against the lands is
concerned the judgment whioh was proper before the Act
will be proper now, the lands being at both times assets for
the payment of debts, but only since the Act assets in the
hands of the executor or administrator.

«Although we have no decisions directly in point, we are
not wholly without authority a8 will be seen from a perusal

(f) Bee also Lince v. Faircloth, 14 P. R. 268.
(#) 8 U. C. R. 801.

(h) 8T. O. R. 803.

() 10 U. C. R. 208,

(4) 9C. P. 244,
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of the cases above cited. The learned Judges prepared
their judgments with an elaboration which has proved
valuable not only in settling the law of the Province in
those early days, but in elucidating points which arise in
W our own day, and in the maftter under discussion we are
‘ aided by references in the judgments to the position of the
i parties as it might be if no personal assets remained, and
| if lands were assets in the hands of the executor.
" To quote from the judgment of Chief Justice Robinson
i in Gardiner v. Gardiner (k) :—‘ Whether lands are to be
| looked on as in the hands of the defendant or not, they
b are liable to satisfy the damages as the plaintiff has
| averred . . . The defendant must succeed on the fourth
| plea because it contains the necessary plene administravit
astogoods. . . . She having exonerated herself as to
goods; it is for the plaintiff to reply that the debtor died
geised of lands. . . . That there are lands and that
they are liable to satisfy debts, comes properly from the
plaintiff by way of replication as a new fact to shew why
the defendant having administered all she can administer
should nevertheless not obstruct the plaintiff’s action. If
the administrator chooses to deny this he does so at his
peril; if he admits it he subjects himself to no responsi-
f bility, and the plaintiff proceeds to judgment, and obtains
: as the fruit of it the same process against the deceased
debtor’s lands as against his goods. . . . Considering
that the existence of any assets which can be administered
(i.e., goods or personal assets) is denied on the one hand
and not affirmed on the other, I think the judgment should
R be special to conform to the circumstances, and should

2 award the debt to be levied of the lands and tenements of

’ which the intestate died seised, and which remain liable to
satisfy the debts due.”

Again, Draper, C.J., in Sickles v. Asselstine (I) :—*‘ The

! object of the plea of plene administravit is to avoid an
' admission of assets to satisfy the debt claimed. It has no
operation to defeat the plaintiff’s right to judgment against

S —2

(k) P. 601. () At p. 206.
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the estate of the testator. If the plea be true it also pro-
tects the executor from liability for plaintiff’s costs de bonis
propriis. The plaintiff, however, after admitting the truth
of the plea, affirms as new matter that the deceased at the
time of his death was seised of divers houses, lands, etc.,
which were, and still are, in the hands of the defendants
as executors, ete. . . . If the executors confess the
replication, they admit real assets in their hands to be
administered sufficient to satisfy the debt, and if there be
any analogy between such an admission, and an admission
of personal assets they are bound by it and subject to
make good any deficiency de bonis propriis.”

Now applying to lands as assets in hand the rules
applicable to personal assets, in the light of the dicta above
quoted, and remembering that, while the point has, at
times, been considered doubtful, the more general opinion
is that lands made assets in the hands, etc., do not lose
their character 8o as to be brought within the description
“‘goods,” the following results are fairly deducible :— )

1. Executors or administrators, having exhausted the

whole estate, should plead plene administravit, real and
personal assets.

2. If they hold only lands of insufficient value they

should plead plene administravit prater real assets of the
value of $ .

8. If they hold land more than sufficient for the claim
they should plead plene administravit goods and admit
lands.

It is submitted that a plaintiff succeeding on his claim
and not disproving these pleas could only have judgment
in the respective instances, as follows :—

1. For the amount due and costs to be levied of the
goods and lands hereafter to come to the hands, ete.
2. For the amount due and costs to be levied of the

lands, etc., so far as the same will apply, and as to any
balance to be levied of goods or lands quando, etc., if
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the executor has disputed the claim, costs will be aguinst
bhim personally failing assets of the estate (m).

8. For the amount due to be levied of the lands of the
deceased come, etc., and failing such for costs only de bonis
propriis (unless, as hereafter suggested, the costs stand on
a different footing in this Province).

The difficulty under the form of judgment de bonis
testatoris will arise whenever the judgment gives also a
personal remedy against the executors in the event of
assets being insufficient, and the executor or administrator
may find it necessary to move to stay proceedings against
him as for want of goods until the lands are exhausted.

Where the judgment is against the estate only the form
would make little difference, as execution against lands
could issue on the judgment de bonis under the statute,
though the form might justify the plaintiffs in proceeding
upon the judgment against the execufors personally, if a
return of nulle borna were made, without firat resorting to
the lands.

The forms heretofore in use are not cast-iron forms
gettled by legislation, and it would appear to be common
sense and justice, now that a second class of assets, viz.,
lands, has been put in the hands of the executor, to sub-
stitute or add in the forms the word ‘lands” or ‘real
assets,’”” wherever the exigency of the case may require it.

That the plaintiff may have to wait a year or longer to
obtain the fruits of his judgment is no hardship, for such
would be his position (had he recovered judgment against
the debtor in his lifetime, having only unproductive realty,
or that and personalty, which is exhausted in payment of
other debts before plaintiff finds it.

There seems to be no authority for requiring an executor
or administrator to distribute the personal assets pari
passu among creditors, so long as there remains realty
apparently of sufficient value to meet all claims. The
creditor can only require a winding up of the estate within

(m) Squire v. Arnison, 1 Cab. & El. 365.
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s reasonable time, and sale of the real estate either in
administration proceedings or under his execution, with a
remedy against the executor and creditors overpaid should °
it eventually prove insufficient, unless indeed the fact of
no bids being received for land placed by competent
valuators at & large value is evidence of * no assets.”

It would seem reasonable that costs should stand on
the same footing, and that, in the absence of misconduct
on the part of the executor or administrator, he should be
protected from personally paying costs so long as there
remain any assets which can be taken in execution.

In Morgan & Davey and Morgan & Wurtzburg on costs,
and in Daniell’s Chancery Practice and other works the
rule is very broadly stated that,  Executors and adminis-
trators stand in the same position as other litigants in
respect to costs, and where unsuccessful are personally
liable to pay the costs of the opposite party.” A perusal
of the cases there cited, however, shows, I think, that they
do not support the rule as stated, and that wherever a
personal liability to pay the costs in the first instance had
been upheld there has either been an obvious absence of
assets or misconduct in the party made liable, and in no
other English case do we find a direction to enter judg-
ment otherwise than * failing assets of the estate.”

In Marshall v. Willder (n), cited in Williams on Execu-
tors (1893 Ed.), p. 1859, as the leading authority on the
subject, and in Squire v. Arnison (0), we find the proper:
form of judgment against an executor or administrator for
costs to be ““ de bonis testatoris aut si non de bonis propriis,”
and this is followed in Lince v. Faircloth (p).

In several cases in our own courts, however, the rule as
above quoted is followed, and the authority cited is Morgan
& Davey, p. 288.

() 9B, & C. 655.
() 1Cab. & E. 365,
(p) Lince v. Faircloth, 14 P, R. 253.
VOL. XIV. C.L.T. 12
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Thus, in Great Western Railway v. Jones (q), Mowat,
V.C., says, * The settled rule is that in litigations with
third persons executors are liable personally to pay costs
whatever the state of the assets maybe. . . . Had
Mrs. McNab taken the trouble to ascertain the facts before
putting in her answer, and thereupon submitted to the relief
prayed instead of putting plaintiffs to proof of their case,
and had she set up in her answer that she had no assets of
the deceased, the case might be open to different con-
siderations.” And in Smith v. Williamson (r), (an action of
€jectment brought by an administrator), Rose, J., citing
Great Western Railway v. Jones and Buchanan v. Smith (s),
says: ‘A trustee or executor stands in the same position
a8 any other litigant with respect to costs. I see no
‘misconduct of the defendant leading to the litigation to
<constitute any good cause for depriving her of costs. The
plaintiff Smith must look to the estate for indemnity.”

Until these cases are overruled, or distinguished on
some inherent special circumstances, and the rule as
therein laid down modified to correspond with the English
law on the subject, it would seem that an executor or
administrator in this Province, whether as plaintiff or
defendant, may find himself compelled to pay the costs of
an action long before the amount can be realized from
the assets of the estate, though there may be on hand a
sufficiency of assets to pay eventually both debt and
costs.

Since the above was writien the case of McKibbon v.
Feegan (t) has been decided, in which was considered and
» settled the proper form of judgment to be entered for the
plaintiff, a creditor, in an action against the personal

representative of his deceased debtor, where the plaintiff
I proved his debt and the defendant proved her plea of plene

it
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(g) 18 Gr. at p. 350.
(r) 18 P. R. 126.

(s) 17 Gr. 208.

(¢) 21 App. Rep. 87.
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administravit. The Court holds that, while formerly the
defendant would have been entitled to the general costs of
the action, as having succeeded on a plea in bar, and the
plaintiff could not have judgment of assets quando, this
arose simply from the strictness with which parties were
held to their pleadings, and that under the present system,
judgment in such a case may be so moulded as to protect
the defendant and yet give the plaintiff judgment against
futore assets. The tendency, therefore, seems to be
towards altering the old forms of judgment to suit present
eircumstances.

WALTER. A. GEDDES.
ToroxTo.
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EDITORIAL REVIEW.

Tho Judiocial Committeo of tho Privy Gounoil.

The Canada Law Journal comes to the defence of the
Privy Council in an answer to Mr. Marsh’s contribution to
this journal on the decisions of that angust board. It is
hardly fair to couple Mr. Marsh’s name with that of a cer-
tain senator, for while the latter, under the privileges
accorded by parliamentary law and practice, assailed the
individuals and indulged in satirical remarks on the persons
of members, Mr. Marsh’s criticisms are confined to the
decisions and their methods. Strong and adverse criticism
of judgments, even of the higher courts, can never be
objectionable. More than one fallacy in the judgments of
very high courts has been exposed by discussions of its
terms, and it i8 too much to say that the Privy Council
can never go wrong. It can certainly never go wrong in
one sense, and that is the sense in which Mr. Marsh speaks
of its judgments as being final, and, therefore, unalterable
except by Act of Parliament.

No doubt the policy of the Board, to decide only the case
in hand without committing itself to the enunciation of a
general principle—a policy first propounded by the Chief
Justice of Ontario—is a safe one from the Board’s point of
view; as it leaves it at large to deal with the question of
principle on subsequent occasions and *‘ distinguish ™ the
prior decisions. But in a final court where the main
object, in constitutional cases, is to set at rest a principle
of government, the public lose largely by this policy. Not
only do they fail in ascertaining the true grounds of the
decision, but they are driven to heap up a myriad of solitary
precedents until & general rule can be extracted from them.
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To lay down, rightly or wrongly, the limits of constitutional
or legislative action, is to introduce certainty, where
uncertainty before prevailed, and as a consequence security
and confidence. To say that a definition cannot or will
not be given of a constitutional or legislative.item in con-
tention is to produce insecurity and restlessness, and to
banish confidence and induce litigation.

The charge of unfairness or partisanship has, as far as
we know, never been laid at the door of the Judicial Com-
mittee, and cannot be introduced into the discussion; nor
ean it be denied that many of its judgments are lucid,
logical and convincing. But it must be confessed that it is
difficult to reconcile some of the decisions. To say that
a subject, in one aspect, lies within the jurisdiction of the
Dominion, and in another aspect within that of the Pro-
vinces does not help us. That is a dictum of the Privy
Council, and has largely contributed to the confusion.

It is utterly impossible to reconcile Hodge v. Reginam and
Russell v. Reginam, notwithstanding anything that may be
said to the contrary. To hold that the Dominion may
prohibit the sale of intoxicating liquor, or permit its sale
under highly restrictive regulations, and at the same time
to hold that the provinces may license its sale and so
restrict and regulate it, is surely inconsistent. The right
of the Province is an exclusive one, and to permit the
interference of the Dominion on the plea of making laws for
peace, order and good government of Canada, is to permit
its interference with every phase of Provincial jurisdiction
—the very thing sought to be avoided by the Act. The
fact that the very question so determined by their Lord-
ships has to go through the same course of discussion again,
the very fact that the best lawyers to-day will not venture
an opinion as to where lies the prohibitory power, show
that the decisions in question have confused rather than
cleared the question.

80, in relation to bankruptey and insolvency, a very
lucid delimitation of the scope of a bankruptey law was
given by Lord Selborne in L’Union St. Jacques v. Belisle,
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L. R.6 P. C.81; 1 Cart. 63 ; yet in Atty-Gen. of Canada
v. Atty-Gen. of Ontario, L. R. (1894), A. C. 189, it is said
that it is not necessary to define the terms. In view of the
former case, and Tennant v. Union Bank, 6 R. Jan. 88,
the decision in the last case was most unexpected. In
passing, we wight remark that L'Union St. Jacques v.
Belisle was not decided, as Mr. Lefroy says, in the Canada
Law Journal of 1st May, on the ground that the Provineial
Legislature could deal with insolvency, but on the ground
that it could deal with the property of a company so as to
enable it to arrange its affairs in such a manner as to
prevent its becoming insolvent—a very different matter.

Again, Tennant v. The Union Bank is hopelessly in
conflict with Citizens Ins. Co. v. Parsons.

Nor can we agree with the suggestion that the incon-
sistencies are produced by the Act itself. The instances
given do not indicate it. Marriage and Divorce are
assigned to the Dominion, but the solemnization of
marriage to the Provinces. This is a well defined division
of the subject. The relationship of the contracting parties,
their qualifications to contract marriage, their impedi-
ments and disabilities, and the dissolution of the marriage
tie, all originated in ecclesiastical law. The contract or
ceremony which created the status was purely legal. In-
stead of an inconsistency here, there is a scientific and
historical division clearly understood. Neither is it incon-
sistent to assign tothe Dominion everysubject which trenches
upon the subject of property and civil rights. Take out
property and civil rights, and how many subjects are left
to legislate upon, except matters purely public? The scheme
of the Act is to assign all matters to the Dominion Parlia-
ment except such are assigued to the Provinces. To give
all that one has to one person except certain articles which
are given to another, does not produce an inconsistency
even where the articles are all of the like kind. Again, the
regulation of trade and commerce comprehends so much
more than the licensing of shop, saloon, and other such
businesses, that there is no inconsistency in assigning the
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latter subjects to the Provinces. The same remark applies
here. The inconsistency arises when it is endeavoured to
argue that shop, saloon, tavern and other licenses, are a
part of the regulation of trade and commerce, when the
Act expressly excepts them from Dominion jurisdiction and
asgigns them to the Provinces.

Nor can we agree that the assignment of the criminal
law to the Dominion conflicts with the power given to the
Provinces to impose penalties for the breach of a provincial
law. The criminal law as such stands alone. The
Provinces are limited in making penal laws to imposing
penalties for breach of their own laws. The right to
legislate in this respect is defined by the power to make
the laws which it is & provincial offence to break.

Perhaps the most unhappy instance of conflict is that
which suggests that there is an inconsistency in allowing
to the Dominion the power to raise money by any mode of
taxation, which would include direct taxation, while the
Provinces are exclusively authorized to make laws respect-
ing “direct taxation within the Province in order to the
raising of a revenue for provincial purposes.” A government
without power to tax would be helpless. The power to levy
taxes must therefore have been given to each. The Dom-
inion may raise money by any system, the Provinces by one.
But it is fallacious to suggest that direct taxation is the
exclusive privilege of the Provinces. It is direct taxation
in order to the raising of a revenue for Provincial purposes
that is the exclusive right and privilege of the Provinces.
In other words, the Dominion is restrained from raising a
revenue for Provincial purposes by direct taxation within a

Province.

We think it clear that inconsistencies in the Act do not
appear at any rate from the instances given.

Imporial Taxation in tho Colonies.

The proposal of the Chancellor of the Exchequer to
levy succession duties on personal property in the colonies,
even if it does not become law, is a matter of very serious



168 CANADIAN LAW TIMES.

concern, pointing as it does to the necessity for increasing
the Imperial revenue by means which would no, doubt be
popular in the United Kingdom on account of the ease to
the mass of voters resident there.

The policy, from an Imperial point of view, apart alto-
gether from other tonsiderations, is & doubtful one. The
great mass of voters would be glad enough that the revenue
should be supplemented from a source which would not
affect them ; and as there would be no responsibility to this
large mass, the temptation to spend largely would always
be excused to the large majority of the electors on the score
that they were not affected.

But from the point of view of the owner of the property,
the matter is one of great hardship. Personal property has
a local situs for administration and taxation; and as it is
liable in this Province to probate and succession duty,
if it belonged to one who died domiciled in the United
Kingdom, it would be subjected to a double succession duty.
As a very large amount of the stock of the large concerns
in Canada is held by persons resident in the United King-
dom this double tax would be a serious matter. The Law
Journal points out a difficulty in the way of enforeing such
a law. Referring to Huntingdon v. Attrill, L. R. (1898),
A. C. 150, it suggests that the courts of the colonies might
not be obliged to enforce a revenue law by the Imperial
Parliament.

Law and Athletice. .

We learn from the Law Journal that the Solicitor-
General, has been beaten in ‘‘an important tennis
handicap.” ‘‘He showed much skill, and wanted but
a trifle more fortune ‘to have scored several contested
points.” Not a few of the successful men at the Bar,
not to speak of the Judges, have been athletes, but it
is rare to hear of a man occupying the position of the
Bolicitor-General having the time, energy and ability to
engage in outdoor sports. Whether it is from want of
energy, cr from an idea (mistaken, we think) that it is not

LWy
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compatible with their calling, athletic sports are not en-
g3ged in as they might be by our men at the Bar.  Now

that golf is becoming popular, however, we may Lope for
an improvement.

Fighting for Prinoiple.

The Albany Law Journal reproduces from the St. James’
Gazette some remarks by the Master of the Rolls in giving
judgment in a case in which the appellants said that they
were contesting the action as a matter of principle. “1I
recollect,” his Lordship said, ‘‘ once acting as counsel in
Liverpool in a case where some important Liverpool people
were concerned. They said to me, ¢ We are defending this
case upon principle.’ I said, ‘If it is 8o, I think I know a
point of law, a miserable point of law, on which the case
for the other side could be upset. Of course you will not
take advantage of it if you are ﬁghtmg on principle.’” They
8aid, ‘ Well, we should like to win’; and I said, ‘ Now I

know exactly what you mean by saying you are defending
on principle.’ "’

Nooessary ‘¢ baggags.” )

From a standard and entirely sober digest of Illinois
reports, under the title ¢ Carriers,” and a subdivision as
to baggage, we quote the following digest paragraph:—
“56. Two revolvers in the trunk of a grocer who went into
the country to purchase butter. Held, that but one re-

volver wag reasonably necessary.” So says the Albany
Lax Journal.

Over-Hanging Trees.

The question of the right to cut off the boughs of a
neighbour’s trees over-hanging the boundary line without
fiving him any notice was determined in Lemmon v. Webb,
0T. L. R. 467. Mr. Justice Kekewich held that the
defendant had no right to cut off the boughs without giving
Teasonable notice to the plaintiff, and gave the plaintiff judg-
mwent for £5 and costs. The Court of Appeal reversed this.
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Lord Justice Lindley said that the right to cut off the boughs
was undoubted, in which he agreed with the trial Judge;
but on the question of notice he differed. The case of
entering upoh another’s land to abate a nuisance, or the
case of an emergency, was not applicable. Here the nuis-
ance was on the defendant’s land. Following Earl of
Lonsdale v. Nelson, 2 B. & Cr. 811, their Lordships held
that no notice was necessary. Their Lordships refused
the successful party his costs of the action, * having regard
to the obscurity of the law as to notice and to the very
unneighbourly conduct of the defendant.” The whole
question of notice seems to be one of neighbourly or
unneighbourly conduct. If the right to remove the boughs,
or have them removed, exists, as it undoubtedly does, then
the removal of them must be done, either by the owner or by
the person who suffers from them. The latter must make
his bow to the owner and request him to cut them off, or
may keep his hat on and do it himself. In the latter case
he has the choice between being obliged to pay damages
for what he had a perfect right to do, but which he did
without due politeness, and losing the costs of establishing
that he was perfectly right from the beginning. Now,
however, that the law as to notice has been established by
the Court of Appeal, he cannot be mulcted in damages, but
may still have to be polite in order to save his costs.

-
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Judges as Authors.

Not long ago, we think, a remark fell from one of the
English Judges that Lord Justice Fry’s opinion as express-
ed in his work on Specific Performance, could not be
taken as authoritative, though the same opinion expressed
on the Bench would have the weight of authority. No
doubt that is technically true ; but substantially the same
end would be arrived at by the judicial adoption of the text
book opinion, if the Judge agreed with it, and so it would
have double weight as an authority. Lord Justice Lindley,
himself an author, does not hesitate to take the opposite
view a8 to the weight of an opinion expressed in a text
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book. In the case of Lemmon v. Webb, just referred to,
His Lordship read an extract from Gale on Easements,
and continued, ‘This passage has the authority of the
late Mr. Justice Willes, who edited the edition from which
I have read the foregoing extract.” We believe there is
some tradition about the authority of a deceased author;
but we never could see how his death could improve what
he had written. An early death before writing anything
—but that is perbaps getting too near home.
“ Swans sing before they die ; 'twere no bad thing
Did certain persons die before they sing.”
Solioitor's Right to Throw up Retainsr.

In Underwood v. Lewis, 10. T. L. R. 465, the Court of
Appeal held that a solicitor who had accepted a retainer to
bring 8 common-law action could not throw up his retainer,
even upon giving his client reasonable notice, without some
good reason for it. What is a good reason is not shown,
excepting in one case, namely, the failure to supply funds.
As & matter of prudence a client would do well to change
his solicitor if he found that his solicitor wanted to get rid
of him. The contract, however, ought to be mutual. The
client can apparently change his solicitor without notice and
without cause ; at least that is, and has been, the common
Practice here for many years. If so, why cannot the solicitor
reciprocate ? Notice is necessary in the latter case, as the
client might otherwise be injured. But there seems to be
0o good reason for holding the solicitor to a fast bargain
when the client is free.

injunotion at Defendant's Suit.

The interesting question of the defendant’s rights
8gainst a plaintiff has been considered in Carter v. Fey, 10
T L. R. 486, where, on a motion by a plaintiff for an
Ijunetion to restrain the defendant from carrying on
business within a certain area contrary to his covenant,
the defendant made a cross motion to restrain the plaintiff
from using the defendant’s name contrary to his covenant.

'.l'he motions were made before the delivery of any plead-
ings,
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Mr. Justice Kekewich refused the motion, and on appeal
the Court of Appeal affirmed the order. The judgment
was put upon the ground that the relief asked for by the
defendant did not arise out of and was not incidental to
the plaintifi’'s claim on the writ. The only connection
between the motions was that they both arose out of cov-
enants in the same deed. If the injunction had been
incidental to the purpose of the action, their Lordships
thought the defendant would have been right; but he
could not ask for relief outside the action any more than
could the plaintiff.

The result would have been different if the defendant
had delivered a counter-claim. Ez hypothesi a counter-
claim would have been based upon something which the
defendant would have been permitted to litigate in the
action ; but if he could not wait until the time arrived at
which the counter-claim would be delivered, then he would
have to issue a cross writ.
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CORRESPONDENCE.

A Serious Question of Jurisdiotion.

To the Editor of THE CaNADIAN Law TIMES:

Sir,—In 1892 an amendment was made to the Muni-
cipal Act in reference to the liability of the County -
Counecils to contribute towards the construction of bridges
of one hundred feet in length or over, and for arbitration
in the event of the township and county being unable to
agree.

This amendment was found to be very difficult of
interpretation, and a considerable amount of litigation
ensued in consequence; so much so, that at the recent
sitting of the Legislature an Act was passed repealing the
amendment in question, but providing very properly, as I
should have thought, that such appeal should not affect
the costs already incurred in any arbitration, action, suit
or proceeding now pending, but that the question of costs
might be adjudicated upon and determined as if the Act
bad not been passed.

An action which had been brought was standing at the
time of the passing of the Act in the Court of Appeal, but
the effect of the Act was to deprive the parties of their
right to proceed with the appeal except for the purpose of
disposinglof the question of costs.

On the facts being mentioned, Chief Justice Hagarty
expressed great indignation at being called upon to adjudi-
cate on a mere question of costs. Mr. Justice Burton said
he had no particular desire to hear the case, but thought
be had no option unless the Court was to set itself above
the Legislature, and the Chief Justice then announced his
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intention to take no part in the case, but to remain
merely that there might be the statutory quorum to con-
stitute a Court.

I think with great submission that the remaining
Judges should have intimated to the Counsel engaged that
under these circumstances the case would have to stand
over until the Court was properly constituted.

It is of course clear that when the Legislature named
four Judges as necessary to constitute a Court, it meant
four Judges sitting for the purpose of hearing and
determining. If three Judges had followed the course
pursued by the Chief Justice, would it not be a reductio ad
absurdum to hold that the remaining Judge would have
jurisdiction to decide the case ?

But this does not end the matter. Is it not manifest
that any decision now given by the three remaining
Judges will be a nullity ?

Yours, ete.,

A JUNIOR.
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REVIEW OF EXCHANGES.

Albany Law Journal.—17th February, 1894,

Jurisdiotion In Actione for injuriee to Real Property in a
Persign State, by F. P. Murray. Recent decisions in England hold
that the English Courts may entertain the action when the defendant is
resident within the jurisdiction and the remedy is in personam, local
venue having been abolished, In New York it was recently held that the
plaintiff attorned to the jurisdiction by bringing the action, and if the
defendant did not object, the Court could try the action ; upon which the
learned writer remarks, “ but it seems that the plaintiff confers it by,
instituting the action, so far as he is concerned, and yet the defendant
may take it away by objection ! ”

American Law Review.—January-February, 1894.

Bankruptoy Leglelation, by Epwix 8. Mack. A history of the
English and American bankruptcy laws.

Agent and Sorvant essontially identical, by Crarres CrarLiN
Auixx. The subject is discussed under the following heads: agent
defined ; principal defined ; the essence of agency; servant and agent
historically compared ; servant and agent in Blackstone’s time ; distino-
tion between servant and agent evidential ; test of discretion evidential.

The Seal : its Origin, Evolution and Abolition, by H. C.
McDouaaL.

The Right of a Publio prinoipal, upon Disoovery of Fraud,
fo Recover from a Third Person Money Paid upon its Oon-
fracts, by Georax UrquEaRT. The learned writer discusses the right of
8 government or maunicipality o recover money over-paid, or wrongly
paid to persons who have made a corrupt bargain with the agent of the
public body. Authority is scarce, but the English and American cases
support the right.

Wrongful Interference by third Partios with the Rights of
Employers and employed, by Wu. L. Hovee. Though a third party
is not bound by a oontract between two others, he is under a duty or
obligation not to interfere with its performance. There must be
allegation and proof of actual and specific damages, and the defendant’s
act must be malicious, in the sense of being aimed at obtaining some
advantage for himself at the plaintiff’s expense, or at least injuring the
plaintiff by causing him loss or damage. In a recent American case a
non-union man was discharged, on the threat of a union to notify
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labour organizations that the honse where he was employed was a non-
union house. He sued the union which made the threat, for loss of
employment, and recovered. This phase of the subject is discussed
under the following heads:—Where there is an express contract for
a definite time ; where there is only a general employment ; a right of
action against the party induced is not necessary to support the action
against the third party ; if the defendant’s act be legal in itself, and
violates no superior right in another, it is not actionable without it be done
maliciously and cause damage to the other. English and American
cases are cited.

Ibid.—March-April, 1894,

Memorial of the OGeneral Aesembly of South Carolina to
Congress in the Matter of Receivers of Railroad Gorporatione.
This paper is a protest against the interference of the United States
authorities with railroads in the State, and a challenge of the right of
the United States Courts to administer equity by means of the appoint-
ment of receivers. Some English cases on appointing receivers as
managers of railroads are cited.

Land Transfer Reform, by Crarces F. LisBy. A review of the
Torrens System of land transfer.

Neoeesity for the Suppression of Lobbying, by SawveL
Maxwern. Some cases are cited in which contracts made to influence
legislative bodies have been held void; and the learned author adds
remarks as to the necessity for preventing ** log-rolling.”

The Value of Precedente, by J. W. McLoup.

Should ths Ultra Viree Dootrine be Applied to Businsss
Corporations P by Freperick H. Cooke. The learned writer distin-
guiskes between public corporations, and private corporations whose sole
object is commercial enterprise. In the former case, the functions of
government being assumed, there is a necessity for limiting the acts of the
corporation. But he thinks that the same rule ought not to be applied
to industrial corporations. What one man might do ought to be allowed
to be done by a hundred as long as they do not infringe the laws of the
State.

Spendthrifte, by H. Cavpeerr Brack. The learned writer shows
how, at the Roman law, a spendthrift was inderdicted, and a guardian
appointed, in the same manner as if he were a lanatic. This element of
jurisprudence still exists in countries having the Roman law for a basis.
It never was the law of England. But in some of the United States
statutes have been passed, not so much for the protection of the
individual, as for the protection of the community, so that the spend-
thrift when he had wasted his substance should not become & burden
on it. Cases under these statutes are cited.
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INJUNCTION AND NEGATIVE COVENANTS.

I WOULD like to supplement Mr. Marsh’s article (a);

and to help to resolve some of the problems which his
subject presents ; for the text books give one no help. The
difficulties arise in two classes of cases :—

1. Contracts relating to personal service.
2. Contracts for the sale or purchase of goods.

In these cases, as is well known, equity will not decree
performance—saving of course those within the Pusey Horn
line. But equity will sometimes restrain a contracting
party from rendering to others the services which he had
previously pledged to the plaintiff. It will not compel A.
to sing at the plaintiff's theatre, but it has sometimes
restrained him from singing elsewhere. It will not compel
B. to purchase goods from the plaintiffs, but it has some-
times restrained him from buying elsewhere. Under what
circumstances, if at all, ought this to be done ?

The following rules have been suggested :—

1. Prior to 1852 it appeared to have been established
that an injunction should never go, unless the Court could

(a) 4ntep. 1.
VOL. XIV. C.L.T. 18
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enforce performance of all the covenants of both par-
ties (b).

I1. Subsequently, Rule I. was modified so that it read:
An injunction should never go unless the Court can enforce
performance of the plaintiff’s covenants; that the Court
could not enforce performance of all the defendant’s cove-
nants was deemed immaterial (c).

II1. Prior to 1852 there had existed the doctrine of
continuing relations :—Although the Court could not compel
performance by the plaintiff of his covenants, yet if the
plaintiff had, so far, performed these, and was continuing to
do so, the Court would grant an injunction in his favour (d).
This rule has, however, been displaced (e).

IV. In 1852 it was held that a breach of a negative
covenant would be enjoined, although performance by the
defendant of any affirmative covenants could not be de-
creed ; provided that the Court could compel the plaintiff
to perform his part of the contract (f).

V. In 18568 Rule IV., as to negative contracts, was
extended to cover certain afirmative covenants ; for * affir-
mative covenants may involve a negative " (g).

V1. In the same year the doctrine of special value was
introduced., An injunction may go when the personal
services, or the goods, are of special value, although the
covenant may not be in negative form, and although
specific performance could not be decreed (k). This is no
longer law (t).

VII. In 1878 it was held that an injunction will go
(even where the covenant is affirmative) in cases of irre-

(b) Bee cases in table, postea, Nos. 2, 8, 4, 10, 11, 19, 25, 26, 28.
(c) See 5.

(d) See 21 and, after 1852, 16,

(¢) See 11, 18, 15, 17.

(f) Bee b.

(g) Bee 81.

(h) Bee 81.

(i) See 8.
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parable injury ;- where damages would be an inadequate
remedy; to stay multiplicity of actions, ete. (j). The ocase
was one in which performance of the correlative duties
could bave been decreed.

VIII. In 1883 it was said that the tendency of recent
decisions “‘is towards this view, that the Court ought to
look at what is the nature of the contract between the
parties; that if the contract as a whole is the subject of
equity jurisdiction, then an injunction may be granted in
support of the contract, whether it contain, or does not
contain, a negative stipulation; but that if, on the other
hand, the breach of contract is properly satisfied by
damages, then that the Court ought not to interfere
whether there be or be not the negative stipulation ” (k).

Before proceeding to a short discussion of these various
and somewhat conflicting, propositions, let me ask attention
to the table of cases accompanying this article. For con-
venience I have numbered the cases, and shall make use
of the numbers instead of repeating the reference. Ob-
serve that prior to 1852 (5) the law had assumed an intel-
ligible form (), in harmony with Rule I : that is to say, an
injunction would not be granted, unless the Court could
enforce the performance of all the covenants of both partics,
even if the covenant were negative.

Then came the disturbing, and much misunderstood
Lumley v. Wagner (6). Madlle. Wagner had agreed that
she would sing at the plaintiff’s theatre, and would not sing
elsewhere. Lord 8t. Leonards recognized that he was
powerless to compel Mademoiselle to sing, with acceptable
grace, for the plaintiff; but he held that as there was a
covenant which he could enforce—namely, the negative
one, not to sing elsewhere—an injunction ought to go
accordingly. Mark, however, two points :—(1) “If I had
only to deal with the affirmative covenant of the defendant,
that she would perform at H. M. Theatre, I should not

(i) Bee 84.
(k) Boe 24.
() Bee 3, 8, 4, 10, 11, 19, 35, 26, 28.
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have granted an injunction”; and (2) that there were nc
correlative duties on the part of the plaintiff which the
Court could not enforce :—* Both the covenants are on the
part of defendant,” said the Judge. This case is authorit;
for injunction, therefore, only where (1) there is a negative
covenant ; and (2) where performance of the correlativ
covenants,‘if any, can be enforced. Although this is clea
enough, it happened that on the next two occasions upor
which an employer sought to enjoin an employee, injunc
tions were issued upon the authority of Mademoiselle’:
case, although there was no negative covenant (6 and 7)
This extension of Mademoiselle’s rule was afterwards dis
approved, and the case itself said to be ‘‘ an anomaly whicl
it would be very dangerous to extend ™ (8).

While the law of injunction at the instance of ar
employer was running this tortuous course, the employee
on his part, made various efforts to confine his master t
covenanted courses (m). But he met with much less success
‘“ We cannot make you work for the defendant, so we wil
not prevent him discharging you,” was the invariable
answer to his appeal for an injunction. “But I am here
at work. You need not compel me. I am willing ans
hereby offer,” he replied. But in vain. *If the bishor
(the defendant) could not, as plaintiff, compel Mr. P. (the
plaintiff) to perform specifically those duties and services
which he is seeking to compel the bishop to permit him
specifically to perform, the Court ought not, I apprehend,
to aid Mr. P. for such a purpose ” (10). ‘

So far as we have gone, therefore, an employer may
enforce a negative covenant against an employee, if per-
Jormance of any correlative duties on the part of the plaintiff
can be directed ; and an employee never can obtain an
injunction against his employer because, ex hypothesi, there
always are correlative duties which cannot be enforced.
This is intelligible enough (negative covenant, and no un-
manageable correlative duty, equals injunction); and fain
would I leave it there. But some of those carping questions

(m) See 10 to 18.
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(such as those that go to spoil all theology) have per-
sistently obtruded themselves, and must be given their
answers. Thereare the troublesome questions, first, What
is a negative covenant ? and, second, Who is an employee
within the rule ?

What is a negative covenant ! Surely that is easy enough
—**that she will not sing elsewhere "—was not this made
clear enough in 1852? Clear enough, no doubt, if law is
a matter of grammar and phrasing. But supposing that it
eims at something else, namely, the administration of
justice on something like a scientific basis, what then ?
Here, in 1858, for instance, we have a man contracting
that his ship will go to a certain place, at a certain time,
and load for the plaintiff; and the Lords Justices (very
reagonably, I think) remarked: This means that the ship
isnot to go elsewhere at the same time!—* affirmative
covenants may involve negative,” they said (81). Nodoubt
they may, but in that aspect of the mutter what becomes
of the rule applied to Mademoiselle? Lord St. Leonards
there said : *‘ Even in the absence of any negative stipula-
tion she would have broken the spirit and true meaning of
the contract ”; but added: “If I had only to deal with
the affirmative covenant I should not have granted any
injunction.” That rule is intelligible, although somewhat
barbarons—wherever a ““ not,” there an injunction ; if no

“not,” no injunction.

If, however, in view of the 1858 suggestion of involved
negatives, we must modify the rule, we shall only escape
barbarism, to fall into mysticism, or metaphysics. We may
endeavour to take refuge in this, that every affirmative
Momise involves a negative; in which case our rule for
iojunetions, in negative covenant cases, must be enlarged
%3sto include all affirmative covenant cases as well, and
® becomes a rule ready for limbo. But if we stand our
fround and say that breach of some affirmative covenants
nll b enjoined because they involve their negatives, and
"‘, ®rs will not because they dont, I can offer, as a dis-

"Wipating guide, only the suggestion of Lord Justice
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Lindley: *“The principle does not depend upon whether
you have an actual negative clause, if you can say that the
parties were contracting in the sense that one should not
do this, or the other, some special thing upon which you
could put your finger” (8). This is the only rule offered
to aid one in such case, and when I say that I am afraid
it is unintelligible, I mean only, of course, that to my mind
such it is. Any one can test it, however, for himself by
endeavouring to apply it (without first looking at the judg-
ments) to the following cases: “I will employ you as
Receiver for life of the rents of the Parish of X." (10);
** You are to be the trremovable agent of the company” (17) ;
¢ I shall have the exclusive right to supply beer to a certain
house ” (20); ‘I shall sell to you all the get of coals from
a certain mine” (28) ; ‘I will give my whole time to your
business” (8, 832); “ No member is allowed to act” (9).
If you say that all these promises involve their negatives,
then I ask you to try and think of some promise that does
not; afterwards, look at the cases last referred to and see
what the Judges thought of the negatives being iuvolved ;
then try and walk straight across the room.

We are then in a predicament and must, it seems,
choose between three. An injunction will go (1) when the
form of the covenant is negative (and no unmanageable
correlative covenants); (2) whatever the form may be;
or (8) whenever it is negative either grammatically, or
(having crossed the room) we feel that it involvea the
negative. One hardly knows which of the three to select.
For the first is pure barbarism; the second is tabooed by
everybody ; and the third is unintelligible. We seem
urged to adopt Dr. Johnson's directions as to a salad,
which, be says, being a rare work of art, requires, for its
proper preparation, much nice discernment of flavours,
and much attention not only to gustibility, but to propor-
tion and beauty; but which, he maintains, ought, once
properly made, to be incontinently heaved from the
window.
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Who is an employer within Mademoiselle’s rule ?—The
doctrine of wbi not, ibi injunction, (although stated to be
“ well settled practice” by Lord Cairns as late as 1878
(34), and acted upon by a Divisional Court in 1894 (9)),
has to encounter damaging attack from another quarter.
“ Could it possibly be argued,” asked Kay, L.J., in 1891,
‘“that an injunction could be obtained to prevent” a
domestic servant from working for another? (8). I have
heard funnier things than that argued quite solemnly ; but
supposing that our chef is hors d’ injunction, no matter
how indispensable we may think him, what shall we say
about our bookkeeper, our chief clerk, our manager ?

The owner of a ship agreed to go to Suez, and ship a
cargo. Page Wood, V.C., in 1858, refused to grant an
injunction against sending the ship elsewhere, upon the
ground that the Court could not compel complete perform-
ance of the contract. But he was overruled by the Lords
Justices, because a ship was a chattel of special value (81).
The next trial Judge, in a case of special value, of course,
granted the injunction; but, oddly enough, the decision
wag reversed again. This happened in a case (8) in which
the defendant agreed to act as the plaintiff's manager and
give to his duties his whole time. Kekewich, J., granted an
injunction to restrain other employment of defendant's
time, upon the ground of special ability or value. But the
Lords Justices now took the other view, Kay, L.J., putting
the question about the domestic servant.

The truth, I believe, is that the doctrine of * special
value,” well known in specific performance cases, has here
1o proper application at all. For breach of a contract for
the sale of ordinary chattels, the sufficient remedy is
dsmages, and a plaintiff is therefore left to his action at
law. But no damages (it is said) will compensate for the
uon-delivery of such a chattel as a Pusey horn, therefore
Equity directs delivery of the specific thing. That is
intelligiple, But what is there intelligible in this: We
caunot compel you to sing for the plaintiff; but, because
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you are a prima donna (and not a.mere scene shifter), we
will restrain you from singing for any one else? It'may
be answered that the plaintiff could do the shifting himself,
but not the singing—or easily get some one else to doit.
But the reply is complete: The Court does not propose to
get the plaintiff out of that difficulty, but only to embarrass
the defendant. The Pusey Horn must go to the plaintiff,
because he cannot do without it ; but Mademoiselle will not
go to the plaintiff, so he must do without her. His remedy,

_then, is not the specific thing at all (for he cannot get it),
but damagee, as may indeed readily be seen from this
also, that if the employer could make as much money by
doing nothing, as by catering to public amusement, he
would certainly do nothing. It is not the singer he wants
(a8 he might conceivably want the horn), but the money
which the singer will bring him. The horn, presumably,
he would not sell ; but had he the singer’'s talents at com-
mand, would he keep them shut up, or would he turn them
into money ? (n).

In fact the Court with reference to Mademoiselle took
this peculiar ground. We cannot make you sing for the
plaintiff; you have broken your contract with him, and
will, no doubt, have to pay him smartly in damages ; butin
the meantime we shall condemn you to silence. It seems to
me that if Madamoiselle has to pay the damages she pays
the sufficient penalty; and is entitled to her time, to earn
the damages, if for nothing else. The Court will not
-enforce specific performance of a contract for the sale of a
horse ; and who ever suggested that the Court ought not
only to give the purchaser damages for breach of contract,
but also to enjoin the owner from selling the horse to any
one else ? And if the horse were the only two-minute animal
in the world, would the suggestion be any the more reason-
able? Again, supposing that Mademoiselle’s agreement
extended over 5§ years; that she at once broke it ; was
sued for damages, and paid them ; would she nevertheless

(n) Bee, however, 9, at p. 130.
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be restrained, for the remaining four years, from singing
for others? I should hope not. Then can the employer
subject her to both penalties merely by changing the date
of his writ—issuing it at the end of the 5 years instead of
the beginning ? I should hope not again. Let the punish-
ment fit the crime.

Whatever, then, is left of our Lumley v. Wagner rule,
our ubi not (expressed, or involved), tbi injunction, must
be held subject to three dread uncertainties: (1) Does
your ‘‘ whole time,” your ‘ exclusive right,” ete., involve a
“not™? (2) Are you of any * special value”? I don't
mean i your own estimation, or in the plaintiff’s, or in
the trial judge’s, but in that of the last Court that may
hear your particular case; and (8) Does it make any
difference whether or not you are of any * special value” ?
—the Lords Justices have it both ways. And perhaps Dr.
Jobnson’s advice, although drastic, may yet be followed.

Prior to Mademoiselle’s time, as we have seen, the law
clear and intelligible and in harmony with Rule 1. The
Judges are slowly emerging from the influence of this lady
of evidently * special value,” and are now on the point of .
return {o ante-aberration times, where we may rest quietly
once more.

Bir G. Jessel was the first to feel the difficulties
iovolved in the later decisions. In 1878 he refused an
injunction o restrain the breach of a covenant to raise and
sell fothe plaintiff *“ all the get of coals” of a certain mine,
for a certain term (28). He said, * if it is right to prevent
the defendant from selling coalsatall . . . why isit not
right to compel him to raise and deliver it? It is difficult to
follow the distinction, but I cannot find any distinet line
laid down, or any distinct limit which I could seize upon and
t.ieﬁnens being the line dividing the two classes of cases, that
18 the class of cases in which the Court, feeling that it has not
"_‘e power to compel specific performance, grants an injunc-
tion to restrain the breach, by the contracting party, of
One or more of the stipulations of the contract; and the
claes of cases in which it refuses to interfere.”
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Lord Selborne in 1873 (38) said : ““I can only say that
I should think it was the safer and better rule, if it should
eventually be adopted by this Court, to look, in all such
cases, at the substance, and not to the form.”

Lord Justice Fry in 1883 (24) expressed himself as to
the tendency of the decisions towards intelligibility, in the
language quoted above in Rule VIII; and added, ‘I find
it hard to draw any substantial or tangible distinction
between a contract containing an express negative stipula-
tion, and a contract containing an affirmative stipulation
which implies & negative.”

Lord Justice Lindley in 1391 (8) said: “I agree with
what the late Master of the Rolls, Sir G. Jessel, said about
there being no very definite line. . . . Every agree-
ment to do a particular thing, in one sense, involves a
negative. . . . I confess I look upon Lumley v. Wagner
rather as an anomaly to be followed in cases like it, but an
anomaly which it would be very dangerous to extend.”

And Mr. Marsh very properly adds: ‘ The equity
doctrine upon the point is in a plastic condition and has
not yet assumed any definite and ultimate shape, nor is it
likely to do so until the whole question has been dealt with
by some Court of final resort.”

Correlative Duties.-—In the meantime, however, is there,
among these illusive involved- negatives, and special-values,
any solid ground at all whereon a single Judge may find
some footing. I think there is. Rules III, IV, V, and VI
have gone, or will (as I think) go by the board (or the
window) ; and Rules I, II, VII, and VIII (summed in VIII)
will be finally established. En attendant, Rule II, alone,
has claim to stability :—* Injunction should never go unless
the Court can enforce performance of any correlative duties
on the part of the plaintiff.” This rule includes cases in
which the defendant’s covenant is in negative form. The
authorities in support of this proposition are clear, numer-
ous and convincing. They are principally those decided
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in 1818 (25), 1886 (4), 1888 (26), 1842 (28), 1848 (10),
1845 (19), 1849 (11), 1852 (5), 1868 (12), 1857 (18), 1862
(14), 1863 (15), 1864 (82), and 1865 (17 and 18).

It is clear that where, as in Lumley v. Wagner (5), or
De Mattos v. Gilson (81), or Donnell v. Bennett (24), the
only correlative duty is payment of money, the Court is
confronted with no difficulty. So also, as in Cory v. Yar-
mouth (29), where a bridge owner with an exclusive right to
the traffic, obtained an injunction against interference with
his trade by boats, the Court would have had no difficulty
in compelling the plaintiff to keep open his bridge. But
there are four cases which, without a word of explanation,
might be thought to oppose themselves to Rule II.

1. In Rolfe v. Rolfe (80), the agreement was that the
plaintiff should employ the defendant in his business, and
the defendant agreed not to carry on business for himself.
The defendant withdrew from the plaintiff’s employment
and commenced business on his own account, and an
injunction went against him, although the Court could not
bave compelled the plaintiff to give the defendant employ-
ment. It will be observed, however, that the defendant
baving left the plaintiff's employment was not entitled to
relarn. He could never, for example, have sued for
damages for refusal to take him back again, and there
was not therefore any correlative duty to be performed by
the plaintiff. It should also be observed that Shadwell,
V.C., who decided the case, has too frequently refused
injunetions when he was unable to compel performance, to
leave any ground for suspicion that he intended to estab-
lish, in this case, contrary doctrine (o).

2. The second case which requires explanation (Diet-
richsen v. Cabburn (21) may be distingunished, upon the
ground that although the Court could not compel the
pleintiff to perform his part of the agreement, yet as
the plaintiff was performing his part voluntarily, he was
entitled to an injunction. (I shall return to this case).

(o) Bee the cases 3, 4, 26, 10.
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8. The third is Catt v. Tourle (20). In this case the
plaintiff had the exclusive right to supply beer to any public
house erected upon certain land. He was under noobliga-
tion, and if he were, could not be compelled, to supply it;
but, being perfectly willing to do 8o, he obtained an injunction
from the Lords Justices restraining an occupier from pur-
chasing elsewhere. The case is therefore in flat contra-
diction to the theory I am sustaining. It is, however, full
of mistakes. The judgment proceeds upon the cases of
Rolfe v. Rolfe (30), and Lumley v. Wagner (5). In neither
of these, however, was there any correlative duty which
the Court could not compel performance of. The former I
have, 8 moment ago, 8o explained ; and in the latter the
plaintifi’s only duty was to pay money. The judgment
then proceeds to overrule Hills v. Croll (19) —a case
on all fours—Giffard, L.J., saying: ¢ Unless it be taken
as laying down that the Court is to refuse to act on
a negative covenant wherever there is a correlative obliga-
tion which it cannot enforce, it does not apply; if it is
taken as going that length it is contrary to Lumley v.
Wagner, and must be considered as overruled.” But it
does go *‘ that length,” and is not ‘contrary to Lumley v.
Wagner.” On the contrary, Lord St. Leonards in this
latter case expressly approves Hills v. Croll (see p. 626);
distinguishes a previous decision of his own (28), (in which
he refused an injunction), upon the ground that there were
there correlative duties which the Court could not enforce;
and distinguishes also another case by reference to the
same doctrine. It is submitted therefore that this case,
proceeding as it does, upon clear misapprehension, cannot
be taken as an authority as against all those already cited.

The fourth case is very recent (9). In it there was no
correlative duty which the Court could not enforce. The
language of Wright, J., therefore, is obiter dictum when he
says: ‘ Until the decision in Donnell v. Bennett (24) the
doctrine in accordance with which such stipulations were
enforced by injunction, was seriously interfered with by
the supposed rule that, where there could be no specific
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performance of a contract on the one side, there ought to
be no injunction on the other side; but since the decision
in Donnell Bennett this view has been somewhat altered.”
A closer reading of Donnell v. Bennett will show it to be a
vigorous effort in the other direction.

Continuing Relations.—I promised to return to Diet-
richsen v. Cabburn (21). It raises this question as to the
universality of Rule II (relating to the unmanageable cor-
relatives), whether, granted that the Court cannot compel
the plaintiff to perform his part of the contract, yet if the
plaintiff is voluntarily performing his part, is he not entitled
(other objections absent), to an injunction against breach
by the defendant ?

The agreement in the case just mentioned was that the
plaintiff was to act as the defendant’s agent for the sale of
a certain drug, which the defendant was to supply the
plaintiff at 40 per cent. discount; and the defendant
promised not to sell to any one else at less than 25 per
cent. discount during 21 years. The trial Judge (Shadwell,
V. C.,) refused an injunction because he could not compel
the plaintiff to act as the defendant’s agent; could not
compel performance of the correlative duties. But Lord
Cottenham on appeal reversed the decision, saying that he
could not “see any difference between a consideration
actually paid, and a performance alleged by the plaintiff of
all he had undertaken to do.” There is a dictum of Page
Wood, V. C., to the same effect (16).

Both of these authorities may be considered to be over-
ruled. Four years after Lord Cottenham’s decision, Wig-
ram, V.C., (11) said : *“Tt is impossible to read Lord Cotten-
ham's judgment. . . . and to suppose he intended to
throw any doubt on what was considered the settled rule of
the Court. The Court does not give relief to a plaintiff,
slthough he be otherwise entitled to it, unless he will, on
bis part, do all that the defendant may be entitled to ask
from him ; and if that which the defendant is entitled to.
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be something which the Court cannot give him, it certainly
has been the generally understood rule, that that is a case
in which the Court will not interfere. It is, however, con-
tended that according to the allegations in the bill, the
plaintiffs up to the time of complaining, had performed all
they were bound to do; but if this be so, still there remains
behind something the Court cannot secure to the defendants ;
and if that which remains to be done by them hereafter be
something the Court cannot secure to the defendants, I can-
not help thinking the case may fall within the observation
of the V. C. in Ranger v. G. W. Ry. Co., 1 Ry. Ca. 50.”
Lord Cottenham himself, too, in a shortly subsequent
case (22) said : ‘‘If A. contract with B. to deliver goods ata
certain time and place, will equity interfere to prevent A.
doing anything which may, or can, prevent him from so
delivering the goods?” His implied answer is, No.

The dictum (above referred to) of Page Wood, V.C., is
amply atoned for by his judgments in Stocker v. Wedder-
burn (18); Peto v. Brighton Ry. (15); and Mair v. Hima-
laya (17), which are in entire harmony with the remarks
just quoted from Wigram, V.C. All the cases (10) to (18),
and several of the others are to the some effect; and the
language of Lord Cairns in (34), if confined to the particular
case, is not contrary.

Resume.—We are now in a position to summarize.

1. The doctrine of continuing relations (Rule IIL) no
longer exists.

2. The doctrine of special value (Rule VI.) no longer
exists.

8. The doctrine of negative covenants (Rule IV.),
extended logically to involved negatives (Rule VI.); and so
either, by including all affirmative covenante, made ready
for limbo, or, by the walking-across-the-room process
made unintelligible, is tottering to its fall.
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4. The doctrine that an injunction should never go,
unless the Court can enforce performance of the plaintif's
covenants is at present the law (Rule II.)

5. It will, however, shortly be merged in the doctrine
which prevailed prior to 1852—an injunction should never
go unless the Court can enforce performance of all the
covenante of botk parties (Rule I).

6. And probably find its last, and best, expression in
the language of Rule VII, or VIII.: “ If the contract as a
whole is the subject of equity jurisdiction, then an injunc-
tion may be granted in support of the contract, whether it
contain, or does not contain, a negative stipulation; but
that, if on the other hand, the breach of contract is properly
satisfied by damages, then that the Court ought not to inter-
fere whether there be, or be not, the negative stipulation.”

JOHN 8. EWART.

‘WinNIPEG.
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EDITORIAL REVIEW.

Supreme Oourt Judges’ Retiring Allowanee.

The Minister of Justice, in introducing a measure to
increase the retiring allowance of the Judges of the Su-
yreme Court of Canada, has opened up a large question, and
at the same time elicited from his critics in the House a
most unfavourable reply. Probably this effort is but a test
of the strength of the Government on the whole question of
judicial salaries, to be followed, if successful, by a general
measure to increase the salaries of Provincial Judges. We
trust it is.
Standing by itself, the measure is a questionable one.
It proposes that a Judge of the Supreme Court, after at
least five years of his service in that Court, which, when
added to his service on the Bench of the Exchequer Court
of Canada, or any of the Superior Courts, or a Court of
Vice-Admiralty, will make in all fifteen years, having
attained seyenty years of age, shall be permitted to retire
on an allowance equal to his full Supreme Court salary.
If the principle is good for the Supreme Court it is good
for the Provincial Courts; if not good for the latter, why
is it good for the former? The Minister pleaded for the
measure, that it was desirable to keep the Supreme Court
strong and vigorous. If it is to have this effect why not
apply it to the other Courts? The suggestion of the
Minister was an unpleasant one to make. The passing of
a new law implies & present necessity for it, which, in the
case of the Supreme Court, does not exist. But, apart
from this, it is a question whether ripe experience is not a
better qualification for a Supreme Court Judge than the
energy and vigour which belong to younger men. The
work of that Court is not to be compared with the work of
Courts whose Judges are occupied with Circuits, weekly
Courts, and full Court sittings, with relation to the call for
physical vigour and energy. Its work is more dignitied
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and important, but the only physical powers it calls out are
those expended in the sittings.

Even assuming all that can be said in favour of the
measure, there is a side of the question which has not been
adverted to. There may easily arise a case in which a
Judge with failing powers, before the age of seventy, might
retire, on the two-thirds allowance, if he had not in view the
possibility of a retirement on & full allowance. We should,
in such a case, be subject to a distinct and emphatic evil—
that of a Judge, unable properly to fulfil his duties, occu-
pying his seat in order to fill up the time necessary tc
entitle him to a larger pension. And, on the other hand,
it does not secure the retirement of a Judge at the age
mentioned unless it is made compulsory. To make such
a law compulsory would undoubtedly, from time to time,
deprive our Courts of some of their ablest Judges.

The question naturally brought forth expressions of
opinion upon the larger question of judicial salaries gener-
ally. It was stated as & principle that there was no reason
why a Judge should retire on full salary when no other
person in the public service could do so. But of all the
branches of the public service that of the Bench is the
most onerous—the work the most incessant. There is no
branch so poorly paid, both with relation to the amount
of work done and with relation to its importance and
responsibility.

The strength, vigour and ability of the Bench, whether
of the Supreme Court or the Provincial Courts, will best
be secured, not by increasing the retiring allowance, as a
bait to failing Judges, but to increase the salaries, so
as to attract those who, by their vigour, sirength and
ability, have shown themselves the superiors of their fellows
in the practice of their profession.

The Privy Gouncil on Bsnkruptey.

We are glad to have from Mr. Lefroy himself an inter-
pretation of his article in the Canada Law Journal of the
2nd April, which we misquoted as 18t May.
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It is not necessary to issue a challenge, especially as
at this season of the year most of us are occupied in fight-
Ing flies and other pertinacions insects, and not each other,
1t is sufficient to point out the mistake, if mistake there is.

But we warn our correspondent against the vice which has
been attributed to the Privy Council, namely, so delivering
himself that he has to interpret himself. It may be in
order for us now, to show how we arrived at our conclusion.

Mr. Lefroy gives a quotation from his article, but dis-
sociates from the context, and so (no doubt unconsciously)
deprives it of a great deal of its meaning. Just before the
quotation in his letter, he wrote, in the article referred to,
with reference to the late case before the Privy Council,
“¢ Apart from the importance of the judgment as throwing
light upon what is meant by bankruptiey and insolvency,
it possesses much constitutional interest by reason of the
dicta in the concluding portion of it, in which their Lord-

8bips observe that it may be necessary, by way of pro-
visions ancillary to a system of bankruptey legislation, to
deal with the effect of executions and other matters which
would otherwise be within the legislative competence of
the provincial legislature.” The dicta are then guoted,
and Mr. Lefroy then proceeds, * It will, of course, be re-

membered that so far back as the case of L'Union St.
Jacques v. Belisle, etc.

As the subject matter under discussion was bankruptey
und the ancillary provisions of & bankruptcy law, we think
we might be pardoned for assuming that the meaning of the
passage was that the case cited was a case of an insolvent
company, and that its affairs were for that reason subject
to the jurisdiction of either body. And even taking the

-passage by itself, we might assume that; because * Pro-
perty and eivil rights” is not a subject common to the
legislatures ; while insolvency, as now understood, is so
tommon, to & certain extent.

We are glad to be corrected, but we are sorry that it is
w difficult to convey the meaning of these decisions.
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CORRESPONDENCE.
The Privy Counoil and Insolvenoy.

To the Editor of THE CANADIAN LAw TIMES:

Sir,—Will you permit me to refer to the article, in the
number of your valuable periodical for this month, entitled
““ The Judicial Committee of the Privy Council,” in refer-
ence to a matter which, though of no importance to any
one else, is of some importance to myself. You say in that
article :—* In passing, we might remark that L' Union St.
Jacques'v. Belisle was not decided, as Mr. Lefroy says, in
the Canada Law Journal of May 1st, on the ground that
the Provincial Legislature could deal with insolvency.”
I challenge you, with all respect, to show any portion of
that article in which I either expressly or by implication
made any such statement. It is true that I stated in that
article :—* It will, of course, be remembered that as far
back as the case of L'Union St. Jacques v. Belisle their
Lordships had said that a local legislature is not incapaci-
tated from enacting a law otherwise within its proper com-
petency, merely because the Dominion Parliament might,
under section 91 of the British North America Act, if it
saw fit so to do, pass a general law which would embrace
within its scope the subject matter of the local law.” It
is indisputable that their Lordships did, in that case,
enunciate that general proposition, but how you can
deduce from this or anything else in the article the mean-
ing on my part that that case was decided on the ground
that the provincial legislature could deal with insolvency I
am at a loss to understand, especially as I immediately go
on to contend that any such view is contrary ‘““fo the
express words of the Act, and to the teaching of the re-
ported decisions upon it.” .

Yours faithfully,
A. H. F. LEFROY.
ToronTo, 218t June, 1894.
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BOOK REVIEW.

Ruling Cases. Arranged, annotated and edited by
Roszrr CampBELL, M.A., of Lincoln’s Inn, Barrister-at-
Law, Advocate of the Scotch Bar, and late Fellow of
Trinity Hall, Cambridge. Assisted by other Members of
the Bar. With American Notes by Irvine Browxz, for-
merly Editor of The American Law Reports and The
Albany Law Journal. Vol. I. Abandonment—Aection.

London: Btevens & Soms, (Lt’d.). Boston, U. 8. A.: The
Boston Book Co. 1894.

This is the first volume of a work which, in its incep-
tion, appears to one as stupendous, and in its completion
will be invaluable. The editors think that the Digests
“fail in usefulness by their want of information as to the
principles of the decisions, and as to the relative importance
and authority of the cases contained in them.” The design
of the work is to furnish the information by means of a

Ruling Case, followed by its application in detail illustrated
by minor cases.

Without quarrelling with this statement, the Editors,
we think, merely state the widely different purposes of
both works, which will never clash with each other, but
will co-exist, each serving its purpose; as ‘the Editors’
compilation amplifies in the way stated the work of which
the Digest is but the basis.

The scheme of the work is to state a rule, which is in
reality a proposition of law deduced from leading, or as
\he Editors say, ruling, cases. The ruling case then fol-
lows, and the English and American notes on the subject
come last, The idea of vompiling leading cases, which is
2ot new, is combined with the idea of a Digest by arranging
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in the order and under the Titles which we get in the
latter, the information to be got in the former, but in ¢
larger shape. In the well-known compilation of Leadin
Cases we have to depend on the index solely, or the nam
of the case for information on a particular branch of ¢
subject. In a Digest we depend on the Title as a guide
but are driven to the Report for the information. In th
Ruling Cases, we have both the Title for guidance and th
Rule, Leading Case and Notes for information. The note:
are in general short. But if the occasion arises, as it ne
doubt will, for larger notes, we would suggest the advisa
bility of catch-words or lines as guide-posts.

The Titles of the volume are Abandonment, Abate
ment, Acceleration, Accident, Accord and Satisfaction
Account, Accretion, Accumulation, and Action.
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ONTARIO LEGISLATION, 1894.

THE acts of a moribund parliament are, in some respects,

like the final disposition of his affairs by a dying
man. There is the necessity in .each case for making
peace with all men and all classes of men. Various dis-
positions of favours are made, for the reason generally that
the departing one has no further use for what he disposes
of. And we regret to say that we discover in the statutes,
as we have all discovered in the wills of persons about
to depart this life, some dispositions and provisions which
would not be made by legislators or testators in vigorous

health, and not immediately to be called to an account of
their doings. .

Chapter 18 of the statutes for this year corrects the
result of an oversight in the Act for the increase of salaries
to the judges. Several of the occupants of the Bench are
in receipt of an allowance from the province for provinecial
services. This was overlooked when the Act was passed
at the last session to increase their salaries, and the result
would have been, but for this statute to correct the error,
that those judges who were in receipt of the allowance
would have an excess of salary of one thousand dollars a
Year over their brother judges. The Act in question re-

striets the operation of the previous statute to those judges

who were not in receipt of the old allowance.

VOL. XIV, O.L.T. 15
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r By Chapter 19 the Summer Sittings of the High Court
j lg ‘ for the County of York are dispensed with, except where

(4 the judges deem it necessary. This enactment is on

A

by

\

account of the recent rearrangement of the sittings, which

? \ has proved such a boon that the want of sittings during
i:‘ y the present summer has not been felt at all.

P e T

Chapter 20 is one of those statutes to which we referred
at & former page, partly as one of those dispositions which
a dying legislature has made to placate those who felt that
they could call to account the departing members, and
partly as a disposition made which would not have been
made if the Legislature had retained its sound, healthy
sense and administered its affairs in the ordinary businest
way. It is the first step toward the complete wreck of
our system of administration of justice; and, if persisted
in by “ developing”’ the principle, we may expect the com-
plete destruction of our system of administration of justice
The idea of a court which has of itself a local habitatior
does not seem to have been grasped by the legislature. The
Court, in its relation to the Crown, administers the justice
of which the Sovereign is the fountain. Necessarily justice
must be administered at the residence of the Court. There
its records are kept, and there the Court resides. It is nc
fiction that the Court must have a residence. It is ar
actual reality. The very hypothesis upon which the
aseizes are held is that the trials will take place at the re.
sidence of the Court, ‘“‘unless before” that happens the
judges are sent to the locality in which the venue is laid
No clear distinction is, therefore, drawn between the real
curial business and the mere commission of a Judge sen!
to the country to try causes. Consequently, any attempt tc
disintegrate the Court by authorizing or requiring the
holding of sittings of the Court at other places than the
actual residence of the Court, effects a complete change o
the whole principle upon which our courts are based and
maintain their existence.

As we pointed out before, in order that sittings may be
effectually carried cut in other places than Toronto, there
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ynaust be all the paraphernalia of a Court at each place
‘where the Court is intended to sit. Even if such necessary
acoompaniments were provided for, there would still be the
difficulty of finding the records in years to come. Itis a
matter of common knowledge that local records are kept in
places which provide no security whatever for valuable
pepers, that they are in disorders in some places, and that
there is great difficulty, in many cases, in tracing them at
all. Even the change in the system of the Surrogate
Courts occasions great difficulty, at the present day, in
in some cases in finding the records of old wills. And if

it becomes necessary hereafter to search for records, which
will then be old, to prove facts or establish a title, it will
possibly, and not improbably, occasion a very vast amount

of expense in getting the necessary information, even if
success is attained.

8o much for the principle and utility of the scheme.
The next consideration is one which, perhaps, should have
been placed first, and that is, are the public better served
by the new system ? If experience is of any value in this
respect we have only to turn to the Province of Quebec, in
which the decentralized system of administering justice is
in force. While the Attorney General of Quebec has been
pointing out the vast benefits derived from the centraliza-
tion of the Courts of Ontario, and has been referring in
eulogistic terms {o the results attained as a plea for the
reformation of the system of Quebec, whose results will not
compare with ours, our Attorney General has proceeded in
exactly the opposite direction, by abandoning that system
which Quebec is endeavouring to attain to, and putting into
operation the very system which the experience of Quebec

teaches them to abandon. That, of itself, should have oc-
casioned a pause, if it were not sufficient to justify a refusal
Yo sdvance a single step in that direction.

In looking to the source of this legislation, we find that
there is no request for it made by the public, who are the
Persons really interested in all legislative changes. 8o far
8 We know, no complaint has been made, and no com-
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plaint could be made, of the administration of justice
Ontario, either in its practical results, or in the thec
upon which the system is based. It would be difficult
find & system better suited to our requirements. It wor
be more difficult-to find a body of men who, for the salar
provided, would do the work and do it as well as the Jud;
of Ontario. We may say that we have no arrears; litig
tion is fairly speedy, and results are quickly attain
Provision is made for review, re-investigation and appe
and no one can complain that his case will not receive
thorough an investigation as it is possible to provide !
in any system of judicature. Where then, comes t
necessity for change? There is no real necessity from a
point of view mentioned, and the responsibility for ¢
change remains with a very small body of local prac
tioners. From them arises the complaint, that in order
argue their cases, they have to travel to Toronto ; and
little deference is paid to the convenience of the Judges,
the state of business at the residence of the Court, and
the convenience of nine out of ten or, perhaps, ninety-ni
out of a hundred of their brother practitioners, that th
must needs have the Judges of the Court go to them inste
of themselves going to the Court. This probably is t
highest point that the demagogue has ever attained. V
should not be surprised after this, if & demand were na
for the Provincial University to hold its lectures a
examinations at every county town for the convenience
students, instead of requiring the students to go to the se
of the University.

The returns made of the business transacted in tl
outer towns show that almost an infinitesimally sme
proportion is done in the towns for which sittings of tl
Court are now provided. Instead of a small expenditu
by local practitioners for railway fares, we now shall ha:
an enormous expenditure for the travelling expenses of tk
Judges, the providing of local records, with places in whic
to keep them in security, and all the innumerable pett
expenses attending the erection of any Court, howeve
small, at a particular place. The result is that the publ



ONTARIO LEGISLATION. 2056

will have to pay a large amount annually in order to save

balf a dozen practitioners their casual expenses in coming
to Toronto.

In summing up the results, we find on one side of the
account the convenience of a few practitioners; on the
other side of the account, the indignity of compelling
the Judges to wait on the local Bar, the increased expense to
the public of administering justice, and, what is the worst
feature of the affair, the complete abandonment of the
principle upon which our Courts are based.

We have not taken into account at all the fact, which is
also an important one, that under the present arrangement
we have just enough Judges, and no more, to transact the
business of the Courts. If a Judge happens to be ill, or if
his private business calls him away for ever 8o short a time,
the effect is felt at once ; for our staff is not more than suffi-
cient. If two Judges a week have to be taken from the
Court to attend the sittings at Ottawa and London, the
result will be a weakening of the strength of the Courts,
and, undoubtedly, delays in the administration of justice;
and this will call for the appointment of more Judges,
adding largely increased expense for the avowed and only

purpose of relieving local practitioners from what is, after
all, but a slight inconvenience.

Once the system is established that Ottawa and London
are to have local sittings, the cry will come up from other
points that they, too, must have local sittings; and if the
principle is maintained, the necessary development will
result in dividing the Province into districts, with resident
Judges, bringing with it all the inconvenience and evils
that the Province of Quebec is now trying to remedy.

If our remarks are considered rather strong with regard
to local practitioners, we can only say that we regret the
Decessity of speaking strongly on the subject. The admin-
istration of justice cannot be too carefully guarded. If the
public are not well served, reform is essential ; but this is
the only reasonable ground for making a change. To

subordinate the convenience of hard working Judges to that
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to benefit a child whose parent neglected his duty; bu
such cases must necessarily be rare. The Act enables th
Court to deal with the proceeds of the property, whicl
would include not only the growing income but th
purchase money into which the property might be con
verted. In the latter case, there would be implied th
power to sell, which would be entirely contrary to th
provisions of the settlement, and would enable the Court
in fact, to destroy the settlement. If the meaning of th
Act should, however, be limited in that respect, and th
meaning of * proceeds " restricted to rents and profits, th
whole result of the legislation would be that the Court i
empowered to compel a parent, out of his income, to main
tain and educate his child. That jurisdiction the Hig
Court has never exercised, although frequent application
are made for maintenance and education out of infants
own property. It would, however, be a very extreme cas
where infants’ property could be resorted to, on the groun:
alone that the parent, able to maintain his own child
refused to do it. If the basis of the settlement is to b
maintained and the corpus of the property is to be pre
served for the reversioner, or stranger appointee, then th
result which we have referred to, is the only one to b
attained. If the larger principle of utilizing the corpu
itself for the infant is to be resorted to, the probability i
that a settlor in future will, instead of limiting the propert;
in the usual way, adopt the form usually adopted for set
tling property on spendthrifts, and will limit his propert,
to the tenant for life until some disposition unauthorize
by the settlement is attempted, and then over to some on:
else. We should judge, however, that the Courts woul
hesitate long before they would adopt the principle o
taking property which in the end might pass to a strange
or revert to the settlor, for the purpose of maintaining anc
educating the children of a tenant for life in whom the set
tlor had so little confidence as to restrict his enjoyment o
it to the term of his life. '

In Chapter 28, the Division Court Act receives atten
tion. The first noticeable amendment is that by whick
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the Judge is empowered to deliver judgment in a reserved
cage without fixing a day for it. The exciting cause of this
amendment, which appears in the fourth section, was no
doubt the case of Re Forbes v. The Michigan Central Railway
Co., 20 App. R. 6584. In that case the parties by mutual
consent were to put in authorities on the law of the case,
and the learned Judge rose without naming a day on which
he would give judgment pursuant to section 144 of the Act.
Thus, the trial had not ended, for the argument had not
been concluded. The learned Judyge, subsequently to the
reading of the authorities put in, handed to the clerk a
judgment upon which the clerk entered judgment. Pro-
hibition was granted on the sole ground that the Judge had
not named a day for delivering his judgment. Thus the
plaintiffi was not only deprived of the legitimate fruits
of his litigation, but was compelled to pay a large sum in
costs for the oversight of the Judge. The only reasonable
ground ever suggested for the provision is that the unsuc-
cessful party might have time in which to move against
the judgment for a new trial. But in this case the
defendant’s solicitor, on examination, admitted that he
knew of no ground for a new trial and could not suggest
one. The salutary amendment in question will prevent
the recurrence of such an injustice, inasmuch as it permits
the Judge to deliver judgment at his convenience, and
requires the clerk to enter the judgment and give notice to
the parties.
By the eighth section liberty is now given to issue an
execution against lands in the Division Court, in cases
where the amount unsatisfied on the judgment is at least
$40. A writ against goods must first be returned nulla
bona, and thereafter the clerk is to send a writ against
lands to the sheriff, if required. We see no particular
reaton why the issue of a writ against lands should be
delayed until after the return of a writ against goods, nor
why the cases should be limited to those in which the
umount of the debt is $40. If a plaintiff recovere judg-
ment for $40, the debtor, by paying ten cents to the bailiff
¢an free his lands altogether from liability for the debt,
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and fearlessly make a fraudulent conveyance of them
thereafter, as the creditor is not entitled to execution
against them. If it is desirable tolimit the right to execu-
tion against lands, still it is not desirable to postpone the
right to execution when the limit is reached. No valid
objection can be made to concurrent writs, one to go to the
bailiff, the other to the sherif. The creditor must with.
draw his writ against the lands at his peril, on satisfaction
of the writ against goods, as in other cases, and no injury
would be done. For some reason, not easy to see at first
glance, the price paid for the privilege of issuing execution
against lands is the loss of the usual Division Court
remedies. The lands writ is to have the same effect as i
issued from the County Court; and the remedies on the
judgment are to be the same *‘ as if the judgment had been
obtained in the County Court.” This takes away from the
creditor the usual proceedings by way of judgment sum-
mons in the Division Court, which are usually found to be
more effective than in the higher Courts. It takes away
also the right to get an order for payment by instalments
which the Division Court may order. By a subsequent
sub-section, however, there are some rights preserved, sub-
ject to a Judge’'s order. There can be no further use for
a transcript to the County Court, and so the controversy as
to the meaning of ‘ proceeding’ which arose in Jones v.
Paxton, 19 App. R. 168, cannot again arise. But, this
aside, no further proceedings in the Division Court shall be
had after execution is issued against lands, except by order
of a Judge of the Court, or if certain conditions exist to
which we shall presently refer. Thus, if lands lie in
one county and goods are found in another, the Judge must
be applied to in order to enable the creditor to seize the
goods if they are found after the lands writ has been issued.
A judgment summons can issne only by the same leave,
and so on. If, however, the party files an affidavit that
the judgment is unsatisfied, and that the execution against
lands has been returned unsatisfied, or that he believes
the debtor has not sufficient lands in the county in which
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the execution is lodged to satisfy the debt, the prohibition
aguinst further proceedings is removed.

A question may arise here as to whether a writ against
lands issued under this Act will bind an equity of redemp-
tion. The writ is to have the same effect as if it had issued
from the county court. This is a crude way of expressing
intention. It may have exactly the same effect, but may

be limited a8 to the subject matter to be seized or affected.
The term “ lands,” without a special interpretation clause,
would primarily mean such lands as were exigible at com-
mon law. It required special legislation to include within
the scope of an execution, such interests as equitable
estates, equities of redemption, contingent, executory and
fature interests, et hoc genus omne. A short clause making
it certain that all such estates or interests as were exigible
under a writ issued from other courts should also be
exigible under a writ issued from the Division Court
would have settled this doubt. As it is, the effect of a

writ is to be the same, but query as to what interest it will
affect. '

After endeavouring to make oneself familiar with the
provisions of these sections, it is a little startling to find
in chapter twenty-six, section two, that the same subject is
again dealt with, a little less in detail. Whether the legis-
lature, in section five, was conscious of the prior amend-
ments to the Division Courts Act, and intended to repeal the
inconsistent provisions of chapter twenty-three, or whether
it was a saving clause to prevent trouble which they could
not foresee, we shall probably never know. But if that
section refers to the prior Act, then the question immedi-
alely arises whether section three of the Act now in review
is to supersede the provisions of chapter twenty-three as to
the right to issue execution against lands. As we have
pointed out already, under the prior Act, the right to a
writ against lands arises only after the writ against goods
has been returned nulla bona. Under the Act now in
review, no condition precedent for the issue of such a writ
is imposed. The bare right is given to a writ where the



212 CANADIAN LAW TIMES.

judgment is recovered for the sum of forty dollars or up-
wards, irrespective of costs, and it apparently is not neces-
sary to issue a writ against goods at all.

The next matter to note is that under the prior Act,
such a writ may be issued where the judgment, or unsatis-
fied portion, amounts to forty dollars. Under the present
Act, the right to issue such an execution exists only in the
case of a judgment for forty dollars exclusive of costs. Here
we have probably a key to the solution of the problem
presented, inasmuch as where the judgment is for forty
dollars, debt, the right exists without condition. Where
the costs must be included to make up the forty dollars, the
writ can only be issued (under the prior Act) after the writ
against goods has been returned nulla bona. That such
an intention was at the base of the two enactments, is
most improbable—but that is the result. It is also
probable that, under the latter Act, all Division Court
remedies will still remain, as the Act does not take them
away in the manner in which they are taken away by
chapter twenty-three.

The Legislature, rather unnecessarily we think, in
section four, provides that in proving title under a sheriff’s
conveyance, it shall be sufficient to prove the judgment
recovered in the Division Court, without proof of prior
proceedings. This, instead of enabling, is rather restrictive.
‘We believe that the law is that a writ is prima facie evi-
dence, without actual proof, of the judgment, and that the
conveyance is prima facie evidence of the writ: Doe d.
.Spafford v. Brown, 8 O. 8. 98; Mitchell v. Greenwood, 8
C. P. 465. Reference may also be made to Freed v. Orr,
6 App. R. 690.

Uutil this session, & Division Court had no jurisdiction
over any person residing out of the Province. By the
twelfth section of the Act in review, jurisdiction is given
to these Courts over defendants though they may reside
out of the Province. This may or may not be effectual as
regards foreigners. The ordinary distinction always
recognized, between a British subject resident out of the
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jurisdiction and a foreigner, has been completely ignored.
The jurisdiction attempted to be conferred is to be as full
and effectual “as if the defendant resided in the Provinece.”
This is an assumption of aovereignty over the whole world
such as would not be attempted by the Imperial Parliament
itself. The summons is to be served, and not a notice of
the summons, as in the High or County Courts, and one
could hardly blame a foreigner for denying jurisdiction
such as this Act attempts to assert. If an action were to
be brought in a foreign court on a judgment recovered here,
it might well refuse to concur in the validity of a proceed-
ing based upon the assumption of the same jurisdiction
over the foreigner as over a British subject.

A very useful provision is made in section 16, by which,
where the Division Court is found not to have jurisdietion,
the action may be received to the High Court * by writ of
certiorari”” Writs of certiorari were abolished in 1888,
but it is so long ago that the Legislature may be excused
for having forgotten it.

Chapter 25 provides that no increased witness fees to
professional persons or experts shall be taxed, without a
certificate of the trial Judge or other officer before whom
the evidence was given, that the evidence given was of &
professional character. Solicitors will henceforth be pre-
pared with certificates for the signature of the Judge, at
the time of the trial.

As to the remainder of Chapter 26, we may say that a
radical change has been made in the law as to the issue
and renewal of writs of execution. By the first section,
vwhich comes into operation at the beginning of next year,
every writ of execution shall be issued against both lands
and goods, the same form being adhered to, with an
addition of a phrase for lands and tenements.

By section two, it is enacted that it shall not be neces-
ary to renew any writ now in the sheriff's hands, or here-
after fo be issued, from year to year; but all such writs
thall remain in foree for a period of three years or until
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satisfied or withdrawn. This section has already occa-
sioned & good deal of discussion in the profession. The
section does not state the date from which the three years
is to be computed. Grammatically, the three years should
be computed from the date of the Act, as the Act is speak-
ing and not the writ. But the probability is, and we
hazard the opinion, that the intention was that the writ
should remain in force for three years from its teste.
Undoubtedly, writs issued after the Act will remain in
force for three years from the teste, and no reason can be
suggested for adopting a different rule for writs now in
sheriffs’ hands. No doubt, this enactment, although not
so expressed, will extend to all writs against lands issued
from the Division Court under enactments already referred
to.

Passing over the Act respecting libel, which is a
grotesque instance of class legislation, we come to Chapter
thirty-four, the exciting cause of which was the case of
Pierce v. Can. Perm. L. & S. Co., 24 Ont. R. 426, recently
decided by Mr. Justice Ferguson, and now before the Com-
mon Pleas Division. In that case, a building mortgage
had been made, by the terms of which the money was to
be advanced to the mortgagor from time to time as the
building progressed. When a portion of the money had
been advanced, the mortgagor made a second mortgage.
And the learned Judge held that the second mortgage took
priority over all moneys advanced by the first mortgagees
subsequent to itse making.

This decision is in accordance with the law of England
us settled by Rolt v. Hopkinson, 9 H. L. C. 514, and Menzies
v. Lightfoot, L. R. 11 Eq. 456, where it was laid down that
a second mortgagee, giving notice to a first mortgagee,
takes priority over all subsequent advances made by the
first mortgagee.

The principle upon which the law is settled in England
is purely equitable, the basis of the decisions being that
the first mortgagee, at every advance, acquires a new
interest in the property—that is to say, he imposes upon
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the mortgagor a new obligation as to the money advances,
and gives him a new right to redeem. The fact that the
mortgagee is tenant in fee under his conveyance is ignored
on account of the nature which the transaction assumes in
equity. The basis of the Ontario decision is the same;
but, instead of actual notice being given by the second
mortgagee, the registration of his mortgage was held to be
sufficient notice to the first mortgagee, on the ground that
the first mortgagee, by his subsequent advances, was
acquiring a new interest in the land, and was therefore
bound by the registration of the second mortgage. With
great respect for the learned Judge, we must say that the .
decision is open to criticism. The genius and spirit of our
registration laws is to ignore equities. Priority is given,
not to equitable rights, but to conveyances as such. And
we should have been inclined to say, but for the decision,
that the first. mortgagee having acquired the whole fee
simple in the land was in his priority secured by registra-
tion, and that no equitable rights which a subsequent
mortgagee could have, could in any way interfere with his
position.

The question is attempted to be set at.rest by the Act
in review, which was intended to remove doubts upon the
question. Whether it has removed the doubt in question
i8, iteelf, open to doubt. The clause is too long to repro-
duce, but a careful perusal of it will show that the very
point in issue has not been affected. The enactment
declares that the first mortgage shall be deemed to be a
secwity upon the lands to the extent of the moneys actually
sdvanced, up to the face value of the mortgage. In the
cases already cited, the moneys advanced were held to be a
d}”ge, and were necessarily so; but the priority of the
different amounte was affected by registration of the second
Worigage. What the legislature intended to do was to
declare that all advances on the first mortgage should be a
¢harge prior to the second mortgage; but they have,
Ufortunately, omitted to say that. They have contented
themselves with saying that they shall be a charge. We
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shall be very much astonished if we do not find that the law
remains just as before.

Chapter thirty-five is an Act to save mortgagors a
dollar or two in the registration of their mortgages. It
provides that it shall not be necessary to * register in full”
a mortgage when the morigagee does not require it. But
for some strong expressions in the Act as to what the
Legislature considers to constitute registration, a serious
question would have arisen as to whether registration
would be effected at all by the entering of the mortgage in
the abstract index. In Lawrie v. Rathbun, 88 U. C. R. at
p- 261, the Queen’s Bench were called upon to determine
what constituted registration. It was pointed out that the
duties of the Registrar were of a two-fold nature. First, he
must register; secondly,he must give the evidence of registra-
tion. Registration consists in entering the instrument ir
the book provided and filing it with the affidavit of execution
These two requisites are paramount. The other duties ar
subordinate. If this decision is now law, it is clear thal
registration does not take place unless the Registrar enter:
the instrument in full. The Legislature, in the Act ir
review, proceeds upon the hypothesis that the registratior
is the entering, that is, the mere copying into the book, anc
that registration, technically speaking, by which the rights o
parties are affected, takes place in some other way. Wher
it speaks of * registration in full ” it means  entering ir
full.” But as entering in full is registration, which canno
be partial or anything else but registration, there is n
meaning to be assigned to the term as used in this Act
but that which may be inferred from its provisions alone
It is this to which we referred as a strong expression. Th
intent of the Act is to dispense with copying and save th
expense. But still the Legislature intends that the mort
gage shall be registered. We must, therefore, assume that
for the purpose of this Act only, registration of a mortgag
may take place without resorting to the otherwise essentia
element of transcribing the instrument. Capital is sensi
tive, and with the question presented we should prefer no
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risk a decision, and would recommend the registration

«=of all mortgages as heretofore. In any event it will always

Toe necessary to read the instrument in full, and nothing is
eaved to the next person dealing with the land. The
writer has met with a case of a registered mortgage inten-
ded to be in fee, which conveyed only a life estate, and
which had been passed by several solicitors who placed
faith in the mortgagee’s solicitors. This may occur again.
Again, provigions may be inserted in the mortgage which
may seriously affect the devolution of the estate; and it is
absolutely essential in every case that even discharged
mortgages should be perused thoroughly. Such legislation
is short-sighted, and it only increases the work of searching
titles. The whole title is expected to be found in the
registry books, and the saving of a dollar from time to
time is not a sufficient reason for weakening the beneficial
effects which flow from our excellent system of registration.

The next clause provides for the registration of notices
of sale under powers of salein mortgages, and declares that
“sguch registration shall have the same effect . . .
a8 in the case of any other registered instrument.” We
cannot see that there was any necessity for this enactment,
nor that any good can come of it. The objects of registra-
tion are two, viz., to preserve priority, and to give notice
to persons subsequently dealing with the land. No ques-
tion of priority can arise as to a notice of sale; and as the
notice itself must be served and the service proved before
registration, the Act cannot have been intended to provide
for notice to parties affected.

By the next clanse of the Act, provision is made for
registering a conveyance of land made before but not ten-
dered for registration till after a plan had been registered.
The Registry Act requires that no conveyance shall be
registered after a plan of the land has been registered,
unless the conveyance refers to the lots on the plan. The
new provision permits this where any party to the convey-

ance has died prior to the registration of the conveyance,

or ¥hen it would, in the opinion of the Registrar be
VOL. XIV, O.L.T. 16
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inconvenient or impossible to obtain a new instrument
This must be proved by affidavit; but unfortunately th
form of affidavit required does not require the deponent t
state the facts upon which to enable the Registrar to forn
his opinion. It merely requires the deponent o state tha
it would be inconvenient or impossible to obtain a nes
instrument; and we presume that the Registrar mus
therefore base his opinion upon the credibility of th
deponent. The lots are to be identified by the deponen
and the Registrar is then to enter the instrument as th
lots shown on the plan.

By chapter forty-one any married woman under twenty
one years of age, who is of sound mind, may bar her dowe
by joining with her husband in a conveyance to a purchase
for value, or a mortgagee, in which a release of dower i
contained. Why could not the clause have read ‘‘to ¢
purchaser or mortgagee for value”? In the way it is put
one might argue that she might bar her dower in a volun
tary mortgage though not in a voluntary conveyanc
absolute. The section proceeds that she may “in like
manner ” release her dower ‘‘ to any person to whom sucl
lands or hereditaments have been previously conveyed.’
What is meant by ‘‘ in like manner”? Must the releas
be for value also? Or must it only be in form as previ
ously required? And again, why not to any persor
claiming under the person to whom the land was previousl}
conveyed ?
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EDITORIAL REVIEW.

The Constitutional Aspeot of the Rallway Strike.

The task of the United States authorities in maintain-
ing peace and order in consequence of the riots occasioned
by the railway strike in the United States, discloses a curi-
ous phase of the constitution of that country. Each state,

being a sovercign state, has the essential prerogative right
of maintaining order within its own limits. The United
States, exercising a delegated authority only, may not, of
course, transgress the limits assigned to them by the vari-
ous sovereignties. Hence, when the necessity arises for
strenuous means to maintain order within one of these
states, as a political entity, and the Executive of the State
differs with that of the United States as to what means are
neceesary to maintain or restore order, the question im-
mediately arises, What authority the United States has to
interfere ? The fiction, as we understand it, was resorted
to that the mail service of the United States was interfered
with, and as this is a subject matter within the legislative
and executive jurisdiction of the United States, they im-
mediately became seised of the right to interfere, not for
the express purpose of restoring order, but for the purpose
of removing the obstruction to the mail service occasioned
by the rioting. This, and the interference with inter-state
commerce, which is also subject to United States jurisdic-
tion, were the only grounds upon which the interference
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could be justified. If no subject of United States jurisdic
tion had been affected, we presume that the United State
would have been powerless on constitutional grounds t
interfere. A cognate question arose in the case of th
Mafia troubles in Louisiana. And the first diplomati
reply of the United States to the Italian Government wa
to the effect that the state authorities were sovereign, an
had alone the right to deal with the question there involvec
although subsequently, we believe, they made a satisfactor
explanation of the affair. As, in all public relations wit
other countries, and as in the maintenance of the nations
dignity, the United States are looked to in order to maintai
both unimpaired, it seems to us that these two instance
disclose a serious defect in the constitution of the Unite
States. When we speak of the interference as being base
on a fiction of law, we take it that the end to be gained wa
the restoration of order, though the re-establishing of th
mail service was an integral, but secondary, factor.

That the interference of the United States was neces
sary and beneficial no one will deny, but it established
precedent which is in direct contravention of the principl
upon which the coustitution is based. In Canada, on th
contrary, the Dominion Parliament has jurisdiction ¢
make laws * for the peace, order and good government ¢
Canada,” and may interfere, when necessary to maintai
order, on that ground alone. It seems, as The America:
Law Review recently stated, that the conmstitution of th
United States is like a pyramid resting upon its apex.

The Law Sohool.

It seems necessary to state that the appointment of
Principal to succeed the late Mr. Reeve, Q.C., in the Laxs
School at Osgoode Hall, has not been made. The impres
sion seems to have got abroad that an appointment wa
made almost immediately after the late Principal’s death
Not only did the press of Toronto fall into the error, bu
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our contemporary the Western Law Times announces the
appointment.

The Law Society has already found it necessary to con-
tradict the rumour in a public manner, and we take
occasion to repeat the contradiction. '

The Society is still asking for applications for the posi-
tion, and will be prepared to receive them up to the 8th
September next, after which the appointment will be made.

Obituary.

1t is a somewhat remarkble thing that the Lord Chief
Justice of England, Sir Francis Johnston, Chief Justice of
the Superior Court of Quebec, and Sir Matthew Begbie,
Chief Justice of British Columbia, should all have died
within a few days of each other, and all after long periods
of public service.

Sir Matthew Begbie was one of the Judges of British
Columbia appointed by Her Majesty when that Province
was & Crown Colony, and took part in the celebrated case
commonly known as the Thrasher case, in which the Court
held (reversed by the Supreme Court of Canada) that the
British Columbia Act respecting the administration of
justice could not affect the Judges on account of the origin
of their appointment. Mr. Justice Crease is the only
survivor in that Province of those who were appointed by
the Queen. The other Judges have all been appointed
since confederation.

Lord Chief Juetice Ruessil.

The appointment of Lord Russell of Killowen, to the
position of Lord Chief Justice of England, was expected.
His Lordship combines the qualifications of a great advo-
cate with those of a great lawyer.
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Ths Unity of Husband and Wife.

The Albany Law Journal has it that an Towa Judge
has just rendered decision, in which the above principle
appear in a new light.

A man and his wife were charged with conspiracy and
were discharged by the Judge, on the ground that it takes
two persons to make a conspiracy, and husband and wife
are only one.

Our contemporary suggests that Mr. W. 8. Gilbert would
find in this a good subject for another comic opera.
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BOOK REVIEWS.

Real Property Statutes of Ontario : Being a selection of
Acts of practical utility. By Avrrep TayLour HunTtes,
LL.B., of Osgoode Hall, Barrister-at-Law, Author of a

4 Treatise on Power of Sale under Mortgages of Realty.”
Toronto : Carswell & Co. 1894.

Since Mr. Leith’s treatise on the real property statutes
we have had no work upon the subject, although one was
sadly needed. The original intention of Mr. Leith was to
continue his treatise in separate volumes as new statutes
appeared for commentary. But he never carried his whole
scheme into operation, with the result that we have had
but one volume upon the subject. That volume, however,
contained the principal real property statutes. The great
advance made in legislation and interpretation has, how-
ever, left Mr. Leith’s book somewhat in the rear, and we
are greatly indebted to Mr. Hunter for the very able and
complete work which he has placed before us. The statutes
dealt with are the Aot respecting the Law and Transfer of
Property, the Mortgage Act, the Partition Aect, the Short
Form Statutes, the Devolution of Estates Act, the Limi-
tations Act, the Vendor and Purchaser Act, the Custody
of Title Deeds Act and the Registry Act.

It is impossible at a hasty glance over this work, which
contains over six hundred pages of text, to indicate its
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exact value; bat, from the manner in which Mr. Hunte
has treated the first statute mentioned, we have great cor
fidence in his ability to deal with the remainder of t}
subjects. The work displays unusual industry and abilit;
which we feel justified in saying was expected of him ¢
account of his former work.

While we miss a good many cases which might ha
found & place in the notes, and are disappointed at n
finding a commentary upon some portions of the statute
The loss is perhaps compensated for by the discovery ¢
some fresh ideas and decisions, which the writer had n
before seen.

The whole treatise is a most valuable one, and we ca:
not recommend it too highly to those who have anythin
to do with real property law.
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HOW ELECTRIC STREET RAILWAYS VIOLATE
THE LAW.

TEE quiet and the usefulness of many of the residential
streets in Toronto, as localities for the restful homes
ot busy and tired business and professional men and their
households, has been very materially invaded by the noisy
forceful rush, the jerky and bumping rattle, uniting ocea-
sionally in a vibration of the adjoining premises like the
quivering of an earthquake,—the weird whirr, the metallic
moaning in crescendo and diminuendo, and the sharp sting-
ing clang of the bell of the electric street railway motors.
These intermittent noises during the day are said to disturb
the ordinary physical comfort of the households along the
line of railway. But when during * the silent watches of
the night,” rest and refreshment, so essential to human
health, are sought in * tired nature’s sweet restorer, balmy
sleep,” the forcefal rush, metallic noise and loud rumble of
the electric motor subject human endurance to a trying
test (a), 8o that many of the disturbed sleepers would pre-
fer the more natural and rythmic cadence of the sound of
horses’s feet as described in the words-simile of Virgil :
¢ Quadrupedante putrem sonitu quatit ungula campum.”

. (@) Noises arising from working operations carried on during the
might to the discomfort of ocoupiers of adjoining houses, are a nuisance ;
Wedb v. Barker, W. N. 1881, p. 158. B8ee further as to noises at night,
8tate v. Haines, 80 Me. 65, and Bishop v. Banks, 83 Conn. 118.

VOL. XIV. O.L.T. 17
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The streets of a civic municipality are public highway
and their ordinary and legitimate use is for the trav
thereon of foot passengers, horses and carriages, using {l
same for business or pleasure. And the history of railw:
legislation indicates that any invasion or derogation of tk
public and common right to the user of the highway h
been grudgingly conceded and efficiently safeguarded |
the legislature. But it is alleged that, without any appa
ent legal right to run their carriages at a higher rate
speed than is allowed to ordinary persons or other priva
companies, or is lawful or appropriate for vehicular trav
on a highway, the private company operating the street ra
way exceed their legal right of user of the civic highways|
running their electric motors and trailers at varying rat
of speed up to twenty-five miles an hour (b). If the moti
power were horses, such a racing speed would bring tl
company within the punitive rule which forbids ‘“furio
driving " on the streets and highways (¢). And as incide:
to this ¢ furious ” rate of speed, it is said that the inte
mittent noise and rattle of the motor machinery, and tI
sharp clang of the alarum bells,—which are sometimes ma:
to play the “devil's tattoo” on some streets,—cause
marked depreciation of the value of property, and such
material disturbance and annoyance to the dwellers on tl
line of railway, as interferes with the ordinary, comfortab
and restful enjoyment of their homes and properties.

Nuisances arise from a violation or infringement of t
common law rights of an individual or a community in tl
enjoyment of the ordinary physical comforts of hums
existence. They are defined to be invasions of another
rights by acts or agencies offensive to the senses;
annoyances or disturbances which unduly interfere wil
the ordinary enjoyment and comfort of life. The nuisan
may be either public, or private, or both. (1) Publ
nuisances operate as infringements on the general an

(b) See Ewing v. Toronto Railway Co., 24 Ont. 694.

* _(c) A right of highway cannot in common sense, or law, include
right to race thereon : Sowerby v. Wadsworth, 8 F. & F. 784,
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public and common law rights of a community as acts or
omissions which interfere with and unduly diminish the fall
and appropriate exercise of certain particular rights by the
public. (2) Private nuisances are acts or omissions which
cause physical annoyance or inconvenience, to an individual,
and essentially interfere with the comfortable enjoyment
of his property, in breach of the maxim sic utere tuo ut
alienum non ledas. (8) Mixed nuisances are those which
injuriously affect both the public and individuals as indi-
eated above.

But overlaying these general definitions of common law
rights, there must be given full play to another and more
general rule which requires each member of a community
to surrender for the public interest a portion of his private
rights for the benefit of, and in recognition of his subord-
ination to, the higher and more enlarged rights which
are based on publie policy, and are essential to the

peace, order, and good government of the whole com-
munity.

We have in a former article in this journal, discussed
the question of ‘‘ excessive speed as an element in cases of
negligence or reasonable care” (d). And we showed that
the legislative restriction on the speed of a locomotive or
railway engine in the thickly peopled portion of a city, town
or village was limited to six miles an hour, unless the track
was properly fenced (¢). And the legislature has further
safe guarded the public, and imposed on railway companies,
as appurtenant to their franchise, the duty of maintaining
fences, with openings, gates or bars, cattle guards at
crossings, overhead bridges with fences, and signboards.
vith the words “ railway crossing ” at every level crossing:
of the highway. The object of the legislatare in making
specific and stringent rules in respect of steam engines and
railways is to prevent them being dangerous to passengers,

(d) Unlimited Speed on Street Railways, Vol. 18, p. 256.

{¢9) The English Railway Act provides that & railway company shall
not exercige their powers respecting a highway in such a manner as to
maks it dangerous, or extraordinarily inconvenient for pussengers or
tamages using such highway.
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(f) Smith v. Stokes, 4 B. & 8. 84.
(g) Ayer v. City of Norwich, 89 Conn. 876.

({) Nichols v. Pizley, 1 Root (Conn.) 129.
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horses or cattle (/). For whatever within the limits of
highway are likely or calculated to frighten horses, o
endanger passengers, may be a nuisance.
to be such as make the danger obvious, and the duty of th
municipality to control the user is perfectly clear, and ma
be determined upon a consideration of the character of th
nuisance, the amount of travel on the highway, and al

They are define

Though a railroad, where its construction on the street
of a city or town is sanctioned by legislative and municipa
authority, is not a nuisance per se, when it is operate
reasonably, and in & careful and proper manner, yet it
track may be operated in such a manner as to cause :
direct injury or annoyance, from a want of consideration an
oare in operating it according to proper regulations an:
restrictions. And where the rights of the owners of abuttin
property were unreasonably affected or abridged by a rail
road company whose track ran through a city street, it wa
held liable to the owners of the adjoining properties for th
discomfort and other injurious effects caused by thei
manner of running their trains (k). And a license fron
the state authority or civic corporation is no justificatiol
for that which comes within the definition of & nuis

Thus the landing of emigrants at the North Battery i
a thickly settled part of New York, although under a
agreement between the State authorities on Immigratio:
and the city council, where it appeared that such landin,
of emigrants would seriously impair the comfort of th
inhabitants of that locality, was held to be a nuisance, an
an injunction was granted to