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JANUARY, 1889.

THE EFFECT OF INDEMNITY CLAUSES UPON
TRUSTEES’ LIABILITY FOR WILFUL
DEFAULT AND NEGLECT.

R 8. O. cap. 110, sec. 2, provides as follows :—

e “Every deed, will, or other document creating a
trust, either expressly or by implication, shall, without
prejudice to the clauses actually contained therein, be
deemed to contain a clause in the words or to the effect
following, that is to say :—‘ That the frustees or trustee,
for the time being, of the said deed, will or other instru-
ment, shall be respectively chargeable only for such moneys,
stocks, funds and securities as they shall respectively actu-
ally receive, notwithstanding their respectively signing any
receipt for the sake of conformity, and shall be answerable
and accountable only for their own acts, receipts, neglects
or defaults, and not for those of each other, nor for any
banker, broker, or other person with whom any trust
moneys or securities may be deposited ; nor for the insuffi-
ciency or deficiency of any stocks, funds or securities, nor
for any other loss, unless the same shall happen through
their own wilful default respectively ; and also that it shall
be lawful for the trustees or trustee for the time being, of
the said deed, will or other instrument, to reimburse them-

selves or himself, or pay or discharge out of the trust
VOL. IX. C.L.T. 1
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premises all expenses incurred in or about the execution
of the trusts or powers of the said decd, will or other
instrument.’ ”’

One would suppose that this section afforded to a trus-
tee a large measure of protection from liability on account
of alleged default or neglect, but it is clear from a consider-
ation of the authorities that the real effect of the statutory
provision is of a very limited nature. The section itself, or
rather the section of the Imperial Act of which this section
is a transcript, is spoken of in Lewin on Trusts (a), as being
nothing more than a statutory recognition of what has
always been the doctrine of the Courts of Equity; and in
Davidson’s Precedents and Forms in Conveyancing (b) it is
stated that the usual indemnity clause alters neither the
definition nor the consequence of default on the part of the
trustee, and as on the one hand it is superfluous where there
is no default, so where there has been default it is unavail-
ing (¢).

The chief effect of the clause seems to be to shift the
onus of proof. If a case comes prima facie within the sec-
tion the onus is thrown on the person attacking the trustee
to show that he is liable (d).

A special indemnity clause may be drawn that will afford
immunity to a greater or less degree fo the trustee named
in the instrument containing it, and practically it is only
in case of some departure from the ordinary wording of the
indemnity clause that any hesitation can be felt as to the
position of the trustee in case litigation arises as to the
trust estate.

In many cases the indemnity clause has been entirely
disregarded and in many others has been only noticed as
being inoperative, still in & number of cases the effect of
indemnity clauses has been more or less considered, and it

(a) 8th Ed. p. 274.
(b) 3rd Ed. Vol. 3, p. 248.

(c) Bee also Watson's Compendium of Equity, 2nd Ed. pp. 992 and
1005; King v. Hilton, 29 Gr. 381; Dawson v. Clarke, 18 Ves. 247 ; Knox v.
Markmmon. 13 App. Cas. 753.

{d) Re Drier, Brier v. Evison, 26 Ch. D, 238.
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may be useful to notice some of these cases shortly, in
order to see in what respects particular provisions are
necessary if it is desired to relieve trustees from incurring
liability in one or another direction.

Pass v. Dundas (e) and Wilkins v. Hogg (f) are cases in
which trustees have escaped liability by virtue of the special
provisions of indemnity clauses.

In the first of these cases the will in question authorized
the trustees and executors to carry on the business of the
testator, giving them full discretion as to its management,
and contaived an indemnity clause providing that each
{rustee should be answerable only for losses arising from
bis own defaults and not for involuntary acts or for the
acts or defaults of his co-trustee, and that any trustee who
should pay over to his co-truatee, or who did, or concurred
in, any act enabling him to receive any moneys, should not
be obliged to see to the due application thereof, nor should
such trustee subsequently be rendered responsible by any
express notice or intimation of the actual-misapplication
of the same moneys, but this was not to restrict the power
of any trustees to require from his co-trustee an account
of the application of moneys or to insist upon his replacing
moneys misapplied. The testator in his lifetime had
allowed his managing clerk to draw cheques for the pur-
poses of the business. The trustees in carrying on the
business after his death, opened a bank account in the
name of both trustees, and signed a letter authorizing the
baok to honour the signature of one trustee, the son of the
testator, alone, without the signature of his co-trustee, the
defendant. The son drew out, misapplied and lost some
£20,000. It was held that the co-trustee was not liable
owing to the wide effect of the indemnity clause.

At the same time it is pointed out that even such an
indemnity clause would not protect against gross negli-
gence or personul misconduct. Here it could not be said
that there was gross mnegligence or personal misconduet

() 43 L. T. N.S. 665; 29 W. R. 332.
(f) 3 Giff. 116, affirmed in appeal, 8 Jur. N. 8. 25.
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because the trustees were merely following a course that
had been allowed in the testator’s lifetime, and nothing
had occurred to give them reason to change it. Moreover
there was nothing in the books of the firm to excite any
suspicion.

In the second case trustees were held irresponsible for
loss occasioned by the misapplication of funds by their co-
trustee, received by him with their knowledge and consent,
where the will contained a provision that each trustee
should be answerable only for losses arising from his own
defaults and not for involuntary acts or for the acts or
defaults of his co-trustees, and particularly that any
trustee who should pay over to his co-trustee, or should do
or concur in any act enabling his co-trustee to receive any
moneys for the general purposes of the will, should not be
obliged to see to the due application thereof, nor be subse-
quently rendered responsible by express notice or intima-
tion of the misapplication of the same moneys. In this
case it is recognized that without the special indemnity
clause the neglect to inquire whether the co-trustee did in-
vest the funds, after their receipt, would clearly render the
trustees liable, and that no indemnity clause would protect
if the trustees knew as a matter of fact of the contemplated
breach of trust. It was considered doubtful whether the
clause in question even would have been sufficient to pro-
tect if there had not been immediate misapplication by the
trustee receiving the moneys.

In the majority of cases, however, the attempt of the
trustees to evade responsibility by virtue of indemnity
clauses has been made without success. Thus in McCarter
v. McCarter (g), the will contained a clause providing that
each of the executors should be responsible for his or
her acts only, and irresponsible for any loss unless
through wilful neglect or default. Three executors were
appointed, and one who was entitled to the income of the
estate for his own benefit was entrusted by the other two
with the management of the estate. Sales were made by

9) 70. R. 243.
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the acting executor, and the proceeds of the sales allowed
to remain in the hands of his solicitor for many years.
Theother two executors were aware of this. The solicitor
absconded and the moneys were lost. All three were held
liable. The rule is, that where one or more act chiefly in
the trust the inactive trustee is accountable equally with the
others, if, having means of knowledge by the exercise of
ordinary vigilance, he stands by and permits a breach of
trust to go on. In this case the inactive trustees, although
aware that the trust funds had been allowed to remain in
the solicitor’s hands, never made enquiries concerning
their disposition, or assured themselves tha.t the trust was
being properly administered.

So in Robdard v. Coolke (k), the will contained a clause
providing that the trustees should be responsible only for
such moneys as they should actually receive, and not for
any involuntary loss of any part of the trust funds. Two
trustees received certain funds which were duly deposited
and credited to the trust account. One trustee was, how-
ever, given pdwer to draw upon this account, and drew and
misapplied some £600. It was held that the clause in the
will did not relieve the co-trustee as the loss was not invol-
untary but had arisen from his giving the defaulting
trustes improper power.

In Hale v. Adams (i), a settlement contained a provision
that the trustees should be charged for such moneys only
a8 they should actually respectively receive, and that none
of them should be answerable for the other of them, or
liable for any misfortune, loss or damage which might
happen in the execution of the trusts or in relation thereto,
except the same should happen by or through their own
wilfl default respectively. Certain trust securities were
realized, and one of the trustees who.had the active man-
agement of the estate, obtained control of the proceeds,
speculated with them, and loss resulted. The co-trustee
was held liable notwithstanding the indemnity clause, as

(h) 36 L. T.N. 8. 504; 25 W. R. 555.
() 21 W. R. 400.
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he had taken no steps to secure the proper disposition of
the funds.

In Budge v. Gummow (j ), trustees held funds under a
marriage settlement and will. The settlement contained
the usual trustee indemnity clauses, and the will in addition
contained a clause, that the trustees should not be liable
for involuntary losses. It was held that the trustees were
liable to make good a loss occasioned by investment on in-
sufficient security, the loss having arisen from the neglect
of the trustees in not obtaining proper valuations.

In Rehden v. Wesley (k), the will contained a clause pro-
viding that the trustees should be charged and chargeable
respectively for such moneys only as they respectively
should actually receive, and should not be answerable or
accountable for the others or other of them, nor for invol-
untary losses, nor for any banker with whom or in whose
hands any trust money should be deposited for safe cus-
tody. Af the time of the death of the testatrix there was
on deposit to her credit £870 in the Unjon Bank of
London. The defendants drew out this money and paid
£678 into the Royal British Bank as an interest bearing
deposit. Loss subsequently occurred owing to the failure
of this bank. It was held that the trustees were liable.
Indemnity clauses must be strictly construed, and the
transaction being really an investment and not a deposit,
did not come within the protection of the clause.

In Brumridge v. Brumridge (1), the will contained a full
indemnity clause providing among other things that the
trustees should be charged and chargeable only with their
respective receipts and payments, acts and wilful defaults,
and that any trustee paying or consenting to the payment
of money to a co-trustee with bona fide intent to accelerate
performance of the trusts, should not be responsible for the
conduct or misconduct of the trustee receiving the same,
nor answerable for his application or misapplication
thereof ; and also that the trustees should not be charge-

(i) L. R.7. Ch. 719. (k) 29 Beay. 213.
() 27 Beav. 5.
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able with or for any loss or damage without their respective
wilful default. One trustee signed receipts for certain moneys
at the request of his co-trustee and after signature by his
co-trustee, and the co-trustee received the moneys and mis-
applied them. The trustee was held liable because he had
by this proceeding enabled the co-trustee to obtain and
misapply the funds. Such a clause does not exonerate the
trusiee from the consequences of any acts in consequence
of which moneys have besn misapplied.

In Diz v. Burford (m), the will contained a bequest of a
certain mortgage debt of £400 to executors upon certain
trusts, and there was a provision that the executors should
not be chargeable except for their respective receipts, pay-
ments, acts and wilful defaults, and not otherwise, nor
with any sum or sums of money other than such as should
come {o their or his own bands respectively by virtue of
the will, nor with any loss or damage which might happen
to the said sum of £400 in consequence of its remaining on
security a8 in the will directed, unless the same should
happen by or through his or their respective wilful default.
The mortgage referred to was of certain copy-hold lands.
The testator had never taken any steps to be admitted, nor
bad his executors after his death. One executor took the
chief charge of the estate. The mortgagors desired to sell
the copy-hold premises; the acting executor consented to
the sale, received the mortgage moneys, and the purchaser
¥ admitted on his consent. It was shown that if the
tesiator or the executors had been admitted on the roll the
purchager could not have been admitted without the joint
tongent of all the executors. The executor who had re-
«ived the mortgage money misapplied it, and the co-
tecutor was held liable notwithstanding the indemnity
‘suse, That is not sufficient to protect the trustee who
teglects to take steps necessary to secure the trust funds.

In Drogier v. Brereton (n), the trust deed contained a pro-
Vision that the trustees should not be answerable for
(smong other things) the insufficiency or deficiency in the

{n) 19 Beav. 409. () 15 Beav. 221.
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title or value of any security or securities, nor for any other
misfortune, loss or damage, which might happen in the
execution of the trusts or in relation thereto, except the
samo should happen by or through their own wilful
default. The trustees invested £500 on a mortgage with-
out making any particular enquiries as to the security. It
was afterwards discovered that there was a prior mortgage
on the property, and that the property was out of repair
and a loss of about £400 occurred. The trustees were held
liable notwithstanding the indemnity clause, and notwith-
standing the admitted fact that they were acting in entire
good faith and for the best interests, as they thought, of the
cestui que trust.

In Fenwick v. Greenwell (0), a settlement contained a
covenant and agreement that £5000 stock, the property of
the intended wife, should be transferred to trustees. The
trustees after the marriage took no steps to enforce the
transfer, and the stock was sold by the husband and the
proceeds misapplied. The trustees were held liable
although there was an indemnity clause providing that
they should not be liable for any casual or involuntary loss
without their wilful default, but for such money only as
should actually come to their hands.

Williams v. Nizon (p), is a case that shows the nice dis-
tinctions that may be raised under the same clause as to
the liability of the trustees. )

A will contained a provision that the trustees and
executors should not be answerable for one another or for
the defaults of the other, but should be accountable only
for the moneys which should actually come to their hands
respectively. One executor received certain dividends, as
by virtue of his office he had power to do, and misapplied
them. The co-executor escaped liability because he had
nothing to do with the receipt and did not know of, and
had no reason to suspect, the subsequent misapplication.

But when both executors joined in the sale of certain
stock and the proceeds were paid to one with the consent

(o) 10 Beav. 412. (p) 2 Beav. 472.
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of the other and misapolied, the co-executor was held liable,
because he had taken no measures to see to the proper
application of these moneys. :

In Pride v. Fooks (q) a will contained a provision that
the trustee should be only accountable for losses happen-
ing through his wilful neglect and misconduct. The
trustee instead of investing a certain portion of the
estate in consols as directed in the will, invested it on
mortgage. He was made liable for the increased sum that
would have been obtained by an investment in consols.

In Bacon v. Clarke (r), a trustee was held liable for loss
when be had allowed trust money to remain in the hands
of his firm, though there was a provision protecting him,
except in case of wilful default or neglect.

In Moyle v. Moyle (s), trustees were held liable for a loss
occasioned by the failure of a banker with whom they had
allowed trust funds, deposited with him by the testator, to
remain for some months, and this, although there was a
provision in the instrument that they should not be liable
for any loss or damage which might happen without their
wilful default. It was their duty to have drawn out and
invested the funds witbout delay.

In Hanbury v. Kirkland (t), two trustees gave to a thlrd
a power of attorney to sell certain stock, and he sold the
stock and misapplied the proceeds. They were held liable
although there was a provision in the settlement that the
trustees should be chargeable only with moneys they
should respectively actually receive, and that any one or
more of them should not be answerable or accountable
for the other or others of them or for involuntary losses.

In Bone v. Cook (u), a will provided that the trustees should
not be answerable or accountable for any trust money
further than each person for what he should respectively
actually receive, and not the one for the other or others of
them but each for his own acts, receipts and defaults only.

(q) 2 Beav. 430. . (r) 83 My. & Cr. 294.
() 2 Russ. & My. 710. : (t) 8 Bim. 265,
(1) McClel. 168; 13 Pr. 332.
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All the trustees were declared liable to account for certain
trust moneys received by one and lost in consequence of
his bankruptey, the co-trustees having allowed this money
to remain in his possession.

In Mucklow v. Fuller (v), a trustee was held liable for
loss occasioned by the failure to get in & debt due by the
co-trustee to the testator, notwithstanding a provision in
the will that the trustees were not to be liable for any loss
unless it should happen through their wilful defauit.

It sometimes happens that the same instrument gives
very wide powers to the trustees and contains more or less
wide indemnity clauses in addition. In such case the
prima facie wide effect of one clause may be limited by
the more narrow terms of another; as in Stretton v.
Ashmall (w). The trustees in that case were given full
power to invest upon such securities as .they should
approve, but there was an indemnity clause providing that
they should not be answerable for loss without wilful
default. It was held that the indemnity clause limited
the apparently wide terms of the clause relating to invest-
ments, and that the liability of the trustees in regard to
improper investments was not done away with if wilful
default were shown.

In several cases ‘wilful default” has been defined.
Thus in Elliot v. Turner (z), it is said that neglect or
default may be wilful though it may have been uninten-
tional and have arisen from forgetfulness. Wilful means
—not arising from external circumstances over which
there is no control—and therefore the default may be
wilful, although merely passive.

And in Connolly v. Connolly (y), it is said that ntere
negligence or imprudence may be wilful default. It does
not imply deliberate or intentional default.

In Blount v. O'Connor (2), it is said that wilful default is
improper failure to realize assets, and that mere loss with-
out negligence would not be wilful default.

(v) Jac. 198. (w) 3 Drew. 9.
(=) 13 8im. 477. (y) 17 Ir. Ch. Rep. 208.
(z) 17 L. R. Ir. 620.
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In connection with the question of indemnity it may be
noted that the mere fact that a trustee has acted upon the
advice of a solicitor is no protection to him if as a matter
of fact a breach of trust has ccourred (a).

A very full discussion of the general subject of the
liabilities and duties of trustees, more particularly as
regards their relations inter se, will be found in the notes
to Brice v. Stokes (b).

R. 8. CASSELS.

(a) Lewin on Trusts, 8th Ed., p. 496 ; Bullock v. Wheatley, 1 Coll. 130.
(®) 2W. & T. L. C., 6th Ed. 967.
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THE AMALGAMATION OF THE LEGAL PRO-
FESSION IN ENGLAND.

The necessity for the hard and fast line of separation,
which exists between the two branches of the Legal pro-
fession in England, and the reason for employing two
lawyers to do the work which to all intents and purposes
might be transacted by one, has for long past exercised,
and seems likely to exercise, not only the mind of the
general public, but also that of many members of both
branches of the profession. That the separation which
exists was always as great as it is now, clearly was not the
case; for we find by the Rules of Court of Michaelmas, 1654,
that attorneys were compelled to become mgembers of an
Inn of Court or Chancery; in Trinity term 1677 and
Michaelmas term 1684, the Court of Common Plexs ordered
the attorneys of that Court to be admitted to some Inn of
Couri or Chancery; and in Michaelmas term 1704, a rule
on the subject was made by the Courts of King’s Bench,
Common Pleas and Exchequer, by which it was ordered
that all attorneys of those Courts not already admitted
into one of the Inns of Court or Chancery should procure
themselves to be so admitted.

At the present time so absolute is the severance of the
profession of a barrister and solicitor, that the mere fact of
a candidate for admission to an Inn of Court being a
solicitor, or a clerk to a solicitor, is an absolute bar to his
admission. Should he desire to proceed to the Bar, it is
requisite that he should voluntarily get himself struck off
the rolls, and then enter as a student at one of the Inns,
in the same way as any ordinary candidate unconnected
with the profession, and so inversely a barrister desirous of
becoming a solicitor, must first of all be voluntarily dis-
barred, and then, unless he be of five years’ standing, be
bound by contract in writing as a clerk to a solicitor for
the period of three years.
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These obstacles in the way of free passage from one
branch of the profession to the other, coupled with the
Teatrictions agrinst the members of either branch practis-
'ag the business of the other, certainly savours of absurdity,
®nd without doubt is opposed to the interest of the pro-
fesgion ; but putting aside the advantage or disadvantage
Aceruing to the members themselves by their separation,
1is at onee apparent that the advantage that would accrue

the public by their amalgamation is undisputed, for the
Present gystem is not only inexpedient, but eminently
Warions to the public interest, by introducing into all

8 of legal procedure the services of a middleman ; for

While all the world, if he could get it, might be the client
of a solicitor, a barrister’s clients are limited to solicitors,
the former being prohibited from the general public without
the intervention of a solicitor, with the consequence that
the Bar practically is dependent upon the latter for busi-
ness. The main employment of a barrister is that of an
advocate ; he certainly does chamber work as well, in the
way of advising on points of law, and drawing pleadings,
and if a conveyancing counsel, he also draws and settles
drafts of deeds; but the simplification which of late has
taken place in pleadings, and in the forms of deeds has to
8 great extent deprived the members of the Junior Bar of
a large source of employment, and for the future a barrister
will have more than ever to direct his attention to advocacy
for his support, a privilege which the Bar bas always
exclusively enjoyed, at least in the superior Courts, and
which as long as the legal profession continues on its
Present basis it will enjoy, & solicitor in those Courts being
sbsolutely denied the right of audience. That the solicitor
%ho obtains the client, hears his complaints, advises as to
hig remedy, sees witnesses, takes down the evidence, and
knows every detail of a case, should on the hearing have to
Surrender its argument into the hands of another, must
act prejudicially to the client, for the barrister in all proba-
bility will never see the client until the actual hearing, and
8ccordingly can neither feel the same amount of interest,
nor be as thoroughly conversant with the details from
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written instruction as the solicitor who has had them from
the mouth of his client and his witnesses.

As a rule a solicitor is equally as well acquainted with
the general law as the barrister whom he employs, and as
far as practical and detail work is concerned is without
exception his superior. A solicitor’s practice, however,
does not as a rule admit of his devoting sufficient time to
any particular branch of the law to become a specialist,
for he practices in all branches alike, and hence the variety
of his employment prevents his being as deeply versed in
any one particular portion of the law as a barrister, who
makes that particular portion his sole study. A solicitor’s
five year’s course of study is infinitely more severe than
the three years undergone by the barrister, and beyond his
examinations being of a more searching character, the
knowledge that he gleans as an articled clerk, extends
not only to a theoretical knowledge of the law but
to a practical acquaintance with its application, whilst the
strain imposed upon the intellectual capacity of the Bar
student is not of the severest, and it might even
possibly be thought that a higher and more searching test
of his capabilities might be imposed without any great
hardship to the student or loss to the public, who may
ultimately require the assistance of his forensic abilities.
Moreover the Bar student’s opportunities of acquiring a
practical acquaintance with his profession are the most
meagre, for beyond lectures which he may or may not
attend, and the knowledge which he may extract from eat-
ing his dinners at his inn, he is almost entirely without
the opportunity of gaining experience. It is true that
during the three years that he is a student he may possibly
enter the Chambers of a practising barrister for six or
twelve months ; but what is the instruction there afforded
him? Simply the opportunity of reading the papers
entrusted to the barrister by his clients for his opinion,
and the opinions, pleadings, and other documents which
he may draw in connection with the same; but it must be
borne in mind, that to acquire his qualification as a barrister
it i8 not incumbent upon the student to court even this slight
opportunity of gaining practical experience, and it is quite




AMALGAMATION OF LEGAL PROFESSION IN ENGLAND. .15

possible for him to pass the examination imposed upon
him simply by devoting himself to the study of the legal
fext books.

In the place of the Bar student's knowledge being
allowed to rest on a theoretical basis it would be an

advantage to him if two years of his three of study were
spent in a solicitor’s office, a step which beyound tending to
increase his knowledge and accustom him to habits of
busiress, would afford him the opportunity of practically
ascertaining for himself the mode in which legal business
is conducted ; but such a course would be unpalatable to
the Benchers and moving spirits of the Inns of Court, who
seek to render as wide as possible the gap existing between
the two branches of the profession. It may be added that
however a barrister may fail to acquire knowledge during
his studentship, ample time, if not opportunity, is usually
afforded him of acquiring it after his call to the Bar, for
before & barrister obtains even a moderate practice, many
years often elapse. A solicitor in the earlier stages of his
career has certainly less to contend with in the way of
weary waiting, and usually gains in far less time a larger
share of practice than a barrister does in the same period,
and it was no doubt the knowledge of this fact that
influenced in some degree the Solicitor General (Sir Edward
Clarke) in urging some short time since the amalgamation
of the profession.

The great requisite that is now recognized on all hands
in connection with Law, is that it should be cheap, so that
its aid may be invoked equally by the man of limited
means as by him who wears a long purse. Without doubt
this end would, to a great extent, be brought about by the
fusion of the profession, for with the employment of one
lawyer in the place of two, not only would many of the
€Xpenses, now solely occasioned by the middleman,
disappear, hut so also would the extravagent fees so
frequently demanded, and paid to our leading counsel on
the irial of actions. Another beneficial accompaniment
would be the abolition of the antiquated practice of looking
Upon the barrister’s fee in the light of an honorarium
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instead of as money earned, and to which he should havea
legal right. With his right to sue for and recover his fees
would of course come a liability on the part of the barrister
for his laches or mistakes. Should a solicitor make the
mistakes and omissions which at present it is possible for a
barrister to make with impunity, he would bring a hornet’s
nest about his ears in the shape of an action for damages,
if nothing more. But this is only as it should be, for the
prevailing non-fee recovering, irresponsible position of the
Bar is as absurd as it is impolitic, for if a man’s services
are valuable to any one, then those services should be
rewarded to their utmost value, and the fees so earned
should be recoverable in the same manner as any ordinary
debt, and accompanying these advantages should be the
responsibility on the part of the barrister to his clients for
neglect or other laches committed in the exercise of his
profession. A solicitor is responsible to his client for neg-
ligence, and he can sue for and recover his fees, and in prac-
tice neither of these facts is found to work otherwise than
beneficially to all parties.

However expedient it may be in the interest of the public
" that the amalgamation of the two branches of the profession
should take place, it is nevertheless a step that must not be
taken too hastily, for should it be, then the remedy sought
to be effected by giving perfect freedom to every lawyer to
practise where and as he pleases, would be disastrous in its
results, not only to the public but to a vast majority of the
Bar, whom it is desired in some quarters to benefit by the
change, for the training afforded to barristers would in
many instances, especially among the younger members,
be totally inadequate to enable them to perform the varied
duties which devolve upon a solicitor, whose business is not
solely limited to conducting actions, or matters concerning
the conveyance or transfer of property, but extends to a
thousand and one transactions which go to make up social
and business life, for beyond being a lawyer it is essential
that a solicitor should be & man of the world.

T. W. TeMPaNY.
London, England.
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EDITORIAL REVIEW.

Entering Aotions for Trial.

The Supreme. Court of Judicature has repealed Rule 671
and substituted the following rule therefor :

“ Actions not tried or disposed of after being once
entered for trial, shall remain for trial subject to the pro-
visions of Rule 670, but shall not be heard at any subse-
quent sittings unless and until & fresh notice of trial be
given for such sittings by one of the parties.”

We have not yet seen this rule in the Gazette though it
is dated 15th December, 1888, and therefore it will not
come into force at once. If is not easy to see the benefit
to be derived from the rule, as Rule 671 was passed ex-
pressly for the purpose of doing away with a grievance
which. the intended new rule restores. It is within the
recollection of practitioners that the Judicature rules did
not permit & party entering a record to withdraw it without
obtaining the consent of the opposite party or an order of
the Court. The result of this was that if a non-jury case
was entered at an assize and not reached, the plaintiff had
to wait for six months before his action could be tried,
although a sittings of the Chancery Division might take
Place shortly afterwards at which the action might be con-
veniently tried. In order to remedy this injustice, Rule
671 was expressly passed, by which, if an action were not
disposed of, the record could be withdrawn and re-entered
at any subsequent sittings. So that, a non-jury case might
be taken from the assizes to the Chancery Division sittings
Of vice versa, if not tried at the sittings for which it was
originally entered. It was also provided that it might be

entered the second time without payment of a second fee.
VOL. IX. C.L.T. 2
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Advantage was recently taken of this rule in one case, and
the party re-entering the record gave a jury notice which
his opponent objected to. The whole matter then came
before Mr. Justice Rose in Bunbury v. Manufacturers, etc.,
and his Lordship practically read Rule 671 out of force;
immediately following his Lordship's decision the proposed
rule is passed.

The result of this rule if it ever comes into force will be
to restore the old grievance unless an artificial construction
be put upon it. If the action is to ‘ remain for trial ” we
presume that it must remain where it has been entered,
and so if it be at the sittings of the Chancery Division it
must remain there for six months, though a Court of com-
petent jurisdiction to try it may sit a month afterwards.
It would have been easy to strike out the jury notice in
Bunbury v. Manufucturers, etc., and maintain Rule 671,
instead of destroying the rule to get rid of the jury notice.

It is greatly to be hoped that the proposed rule will never
be published in the Gazette, and so never come into force.

Ths Indien Title snd Crown Lends.

The decision of the Privy Council in Regina v. St. Cathar-
tnes was not a surprise to the profession, in so far as it
declared that the land occupied by the Indians belongs to
the Province. But in the rider attached to the decision, by
which the Province is compelled to pay to the goverment
of Canada what the government paid to the Indians, the
Committee are so illogical that it seems like a compromise
of the matter.

The foundation of the Chancellor’s original decision, and
that upon which the final decision rests also, is that the
Indians never had a title to the land. From the earliest
times Great Britain treated the land as belonging to the
Crown, and dealt with the Indians as subjects for generosity
only. As the title was in the Crown from the begining, it
became as between the Dominion and the Province, the
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property of the Province at Confederation. This reason-
ing is clear. But the equity of compelling the Province to
pay a large sum to the Dominion is not so clear. - The gist
of the decision is, that the land never belonged either to
the Indians or to the Dominion; and the effect of the
decision is to make the Province pay for its own land.
They could not under the constitution be bound to pay
anything for the support or management of the Indians
as that is a subject within the jurisdiction of the Dominion.
Yet that is what the decision binds them to do, for if the
money cannot be treated as a consideration for the land it
must be a gratuity to the Indians.
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REVIEW OF EXCHANGES.

American Law Register.—March, 1888.

Certifloation of Bank Cheques, by W. H. Bryaxt. The accept-
ance of a cheque is like that of a bill, and may be verbal. The cases are
not one as to the effect, some holding that it affirms the genuineness of
the instrument, others that it merely recognizes the signature and the
state of the account. If the bank certifies by mistake it may relieve
itself if notice is given in time, but not otherwise as against bona fide
holders, unless there is something on the face of the cheque to carry
warning to those who take it. By the acceptance the bank becomes the
principal and only debtor, the holder discharging the drawer by taking
the bank’s certificate. It thereafter circulates as the representative of
oash in the bank payable on demand to the holder. Where the drawer
himself gets the cheque certified he is not discharged.

Ibid.—April, 1888.

Disoretionary Charitablo Bequeste, by Evuurxr H. Bexnerr.
‘Where the object is indefinite and depends upon the discretion of the
trustee, he mayibe compelled to exercise his discretion in England. If
he dies or renounces without exercising it, the Crown has a prerogative
right to administer the bequest unless it falls within the class of cases in
which the courts administer cy prés. As the prerogative power does not
exist in the States, the bequests in such cases are void.

Ibid.—May, 1358.

Oas And Watsr Companies ; thelr Relations with Consum-
ors, by Sorox D. WiLsox. In early cases it was held that the relation
between the company and the consumers originated entirely in contract,
and that the supply could not be compelled by & consumer in the absence
of contract ; but later cases show that it is mandatory upon such com-
pauies to supply one and all without distinction. The company may
make reasonable rules and regulations which the consumer must obey.
The company is not always entitled to cut off the supply in case of a
dispute as to payment. Where a judicial investigation is pending, they
will be restrained from so doing.

Ibid.—June, 1888.

Law Sohools and Legal Education, by Hexry Wapk RocErs. A
defence of the system of teaching by means of Law Schools, though the
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writer thinks the course much too short. This article contains some
interesting information as to the various ancient and modern Law
8chools.

Ibid.—July, 1888. .

A Reply on the Subject of Legal Eduocation, by Hrxry Bupp.
A reply to Professor Rogers’ article, in which the writer shows that
many eminent men have become so from their training with a practitioner.
He says that ** nothing can take the place, in legal education, of a learned
and oconscientious preceptor, accustomed to dealing in practice with
legal problems."”

The Teaoching of Law by the Case System, by Sypxey G. Fisues.
The writer to some extent agrees with Mr. Budd in thinking that a low
standard of education is due to the law schools in general, though as a
rule there are many excellent schools in operation. He thinks the system
of teaching applied law, i.e., the discussion of cases, the best.

Ibid.—August, 1888.

The Trus Charaotsr of Divoroe Casss, by Rurus WarLes. The
learned writer reaches the following conclusions: The divorce suit
is not in rem, since it is not against any res; it is always in personam’;
but as it is to fix status, and may be maintained without a defendant in
Court, and results in a universally conclusive decree, it is quasi in rem ;
in ex parte divorce proceedings, publication notice is sufficient for the
same reason that it is so in an action against property ; when only the
complainant is in Court, the decree fixing his status as that of a single
person, incidentally changes that of the other marital partner, ex neces-
sitate rei ; the governmental jurisdiction of a state over the status of its
own citizens is not such as to defeat the incidental effect of divorces
granted against them by ex parte proceedings in foreign jurisdictions.

Ibid.—September, 1888.

Oltizens, thelr Rights and Immunities. by D. H. Pincrey.
All persons born or naturalized in the United States and subject to the
jurisdiction thereof are citizens of the United States and of the State
wherein they reside. Birth is sufficient to give citizenship though the
parents are aliens and immeaiately afterwards leave the country. Citi-
zenship is both national and State. The right of suffrage is not a neces-
sary incident to citizenship. The federal constitution only provides that
a citizen shall not be deprived of suffrage. Negroes are entitled to all
the rights of other citizens. Indians are treated sometimes as & political
body with whom treaties may be made, sometimes as subject to Con-
greas, but they are not citizens unless they surrender. themselves to the
United States and the latter accept the surrender. Chinese born within
the Btates are citizens, but no alien Chinese can become a citizen. Jury
service, interstate rights, interstate commercial agents, and the limita.
tions of the amendments to the constitution are then treated of.
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1bid.—October, 1888.

Ogden v. Saunders Rsviewsd, by Coxrap Rexo. The effect of
insolvency proceedings upon creditors in another State is discussed under
two heads, ¢ Due process of law,” * Obligation of contracts.”

Ibid.—November, 1888.

The illegal iesue and over-issue of oaplital stook of oor-
porations, by LEwis Porzer. The learned writer, citing many authori-
ties, discusses the effect of the illegal issue of certificates of stock by
agents of a corporation, who fraudulently issue them. When the issue
of certificates is an over-issue, though some cases have decided that they
are valid, and that the company must purchase a sufficient number of
shares in the market to reduce the stock to the lawful number of shares,
the almost universal rule is that they are void a8 share certificates, but
bona fide holders are entitled to indemnity.

Central Law Journal.—7th October, 1887.

Foliowing Funds Deposited In Banks, by W. W. THorNTON.
The general deposit of money in a bank renders the depositor a creditor
and the bank a debtor. Where an officer of a Court deposited money
entrusted to him in that capacity in his own name with the addition of
“clerk,” it was held that he could not recover the money as a trustee on
failure of the bank. But where the addition is of the word ‘ trustee’’
the bank takes with notice of the trust attaching to the fund. Cases are
cited where funds obtained by fraud have been traced and recovered by
the person defrauded.

Ibid.—14th October, 1887.

Sohool Teacher—Rights and Liabllities in Relation to his
Pupll, by W. M. RockeL. The teacher has power to inflict reasonable
corporal punishment, and a jury has to consider the offence, size and
apparent condition of the child, the character of the instrument of
punishment used, and the extent of the punishment, in determining
whether the bounds have been exceeded. The jurisdiction extends to
school hours and until the return home of the pupil, but punishment
may be administered on return to school for an offence committed out of
hours which tends to injure the school or subvert authority. A discre-
tionary power of expulsion exists for reasonable cause. Reasonable rules
may be made for the government of pupils.

Ibid.—21st October, 1887.

The Evasion of Exemption Laws in Forelgn Jurisdiotions,
by Cmas. A. Ropsins. Cases are cited in which the creditor attempts
garnishment in a foreign jurisdiction of a corporation doing business in
the domestic and foreign jurisdiction to avoid exemption laws in the
domestic jurisdiction.
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Tbid.—28th October, 1887. .

Collateral Attaok, by D. R. W. BracksurN. The subject treated of
is, * Can a judgment be attacked collaterally by the defendant therein,
or by any person claiming by, through or under him, where the title to
property has been affected by such judgment ?’ The learned writer's

conclusion is that, if a judgment can be attacked collaterally, it can only

be impeached by matter appearing upon the face of the record.

Ibid.—4th November, 1887.

Unpaid Corporate Stook—Liability, by 8. 8. Merrnn. The
American cases which differ from the English are cited. The liability
is in most cases fixed by statute.

Ibid.—11th November, 1887.

Jurisdiotion, by Javes M. Kerr. American cases are cited as to
the rights of Courts to try actions where the act in respect of which the
action is brought, or the property, was done or lies in another juris-
diction, etc.

Ibid.—18tk Novembgr. 1887.

The right to Begin and Reply in Speocial Proocesdings, by
Sermour D. TroursoN. Concluded in the following number. The sub-
ject is treated of in the following cases :—Issue of sanity, devisavit vel
non, replevin, interpleader, criminal cases, fraud, proceedings on reports
of commissioners or referees, and in special phases of general matters.

Ibid.—2nd December, 1867.

Sister State Corporations, by Russerr H. Curtis. Concluded
in the following number. A State may impose terms upon a corpor-
ation from another State or prevent it from doing business in the State.
Some remarks are made as to interstate commerce which is within the
jurisdiction of Congress. It is said that there is nothing to prevent a
State from authorizing a corporation to hold meetings of its members
beyond the limits of the chartering State, bnt where the charter is
silent they ought to be held within the chartering State.

Ibt'd.-—.16¢h December, 1887.

The territorial limits of oorporats powers, by H. Caurprry
Bracx. The learned writer reaches the following conclusions:—A cor-
poration chartered by one State cannot wholly remove its domicil and
affairs into the territorial limits of another. One State cannot legally
charter a company for the express purpose of tranracting business and
enjoying its corporate existence in another State. In the absence of any
express authority in the charter, the directors or shareholders cannot
Iawfully hold meetings or transact other corporate business beyond the
limite of the Btate granting the charter. But the directors acting
merely as agents of the company, may make contracts or do other acts
in the foreign jurisdiction, as far as compatible with local law. The
distinction, however, between corporate acts. properly so called, and
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acts which may be dond by mere agents is not clearly marked in the
cases and will be difficult of ascertainment. If the charter, or the
general law of the Btate, expressly authorizes the meetings to be held,
or corporate acts to be done beyond its own limits, it is probable that the
validity of such acts would be sustained by the Courts of the State
granting the charter. For it would bedifficult to obviate the force of the
statute at home. But it is also probable that they would be pronounced
illegal and void when made the basis of litigation before the tribunals of
any other jurisdiction.

Ibid.—23rd December, 1887.
Examining Witnesses ds beno esss. Anoxyuous. English
and American cases are cited.

Ibid.—6th January, 1888.

Civil Responsibility for Words Spoken or Written In Lsgal
Prooceedings, by Seymour D. TrompsoN. No action lies for matter
alleged in a pleading if pertinent to the enquiry, nor for words spoken
in forensic debate, but the subsequent publication is not privileged unless
it consists of a fair and impartial report of the trial.

Ibid.—13th January, 1888.

A Wateroourss—What it is, by Wi. M. Rocker. Several defini-
tions of watercourse, natural and artificial, are given. It has been
decided that water flowing through a ravine or hollow, only in times of
rain and melting snow, is not a watercourse. Subterranean waters flow-
ing in & defined and known channel are treated as a watercourse, other-
wise as surface water.

" Ibid.—20th January, 1888.

Payment of Servioss and Support between Membere of
PFamily, by Eveene McQuiLLin. There is no implied promise to pay
for services rendered by a relative. Mere consanguinity is not enough ;
the family relation must exist between the parties, as parent and child,
brother and sister, uncle and nephew or uncle and nicce living in one
family, grand parents snd grandchildren similarly situated. 8o, when
the parties are related by marriage ; and a stranger received into a family
as & member is in the same position. Where there is an express con-
tract set up, there must be direct clear and positive evidence of it.

Ibid.—27th January, 1888.
Real Estats Brokers, by Avserr N. Krure. Some American cases
are cited.

Ibid.—3rd February, 1888.

Sundhy Laws, by D. H. Pinorey. Before statute in England all
rainisterial acts pertaining to legal proceedings, and all other busmeas
exospt judicial proceedings were valid. The United Stutes do 'mot
enforoe any religious doctrines or observances, but select Sunday as a
day of rest by civil regulation. Contracts made on Sunday sre void if
they contravene statute law.
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NOTES ON THE TERRITORIES REAL PROPERTY
ACT.

. Purpose of the Article.

. Application of the Act.

. Effect of the Act.

Registration, its necessity and effect.

. Vendor and purchaser.

(i) Where Patent had not issued before Act.
(a) Purchase prior to receipt of Patent.
(b) After receipt of Patent in Land Titles

Office.

(ii) Where Patent issued prior to Act.
(a) Agreement before Act.
(b) Agreement after Act.

6. Mortgages.

S N T

1. Purpose of the Article.

A FEW years ago, when the advocates of the Torrens

system were pressing their views on the notice of the
government, the profession, and the public, the practical
advantages, and some of the more serious defects of the
system were pointed out in various articles and contri-
butions in the Canapran Law Tiues. The system has
now been in force in the Territories for about two years,
and it may be of interest to the profession to investigate
some of the practical workings of the Act (a).

(a) R. B. C. cap. 51.
VOL. IX. C.L.T. 8



26 CANADIAN LAW TIMES.

Unfortunately, though there are a great many dark
places in the Act, very few of them have been illumined by
the light of judicial interpretation, so that our notes must
be regarded rather in the light of suggestions, than as any
attempt at an exhaustive examination of the subject.
Indeed the conditions under which the practitioner in the
North West is obliged to study, make it extremely difficult
for him to work out thoroughly a legal problem of any com-
plication, and we offer these notes with a great deal of
diffidence, fully alive to the fact that individual opinions,
unsupported by authority, are more adapted to suggest
difficulties, than to solve them.

We do not then propose to deal with the general merits
of the system of real property law and conveyancing intro-
duced by the Act, but rather to accept the Act as we find
it, and attempt to elucidate some of its provisions, and
point out what we consider some of the defects in the
statute and in its practical administration.

Perhaps unfortunately, the Act has no preamble, but its
general purpose may fairly be described as being (a) to
abolish the distinctive features by which real property was
distinguished from other sorts of property, and (b) to
simplify titles and facilitate the transfer of land.

2. Application of the Act.

The first question, then, that presents itself is; to what
property does the Act apply? Sec. 4 (b) says: “All
lands in the Territories shall be subject to the provisions
thereof.” At first glance this would appear to be plain
enough, but & question at once arose as to whether the
words ‘‘ subject to " are to be construed as permissive or
compulsory ; whether an owner of land is bound to bring
it under the Act, or whether he could do so or not, as he
wished. Those who contended that the words were per-
missive only, referred to sections 44, 45, 47, and 64, and
argued that, whereas, in the case of lands, patented after the

(b) R. 8. C. cap. 51, sec. 4.
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Act came in force, section 44 had the effect of at once
bringing them within the provisions of the Act; in the case
of lands theretofore patented it is clear from section 45
that it is optional with the owner whether he will bring the
land under the Aect or not, while section 64 shows that it
is only after such registration that the special provisions of
the Act in regard to transfers, ete., etc., apply. A case (c)
submitted to the Court of Queen’s Bench in Manitoba
under the Manitoba R. P. Act of 1885 (d), was cited in
support of this position, which, if carelessly read and with-
out a careful comparison of the two statutes, seems to be
an authority in point. ’

On the other hand, it was argued that section 4 is as
broad and imperative as it is possible to be; that the
general clauses of the Act (sections 5 to 17 inclusive) must
plainly apply to all lands, whether already patented or not,
and that there is no good reason for refusing to extend the
same interpretation to the other sections. However, since
the amending Act (¢) was passed, this position has been
turned into an argument on the other side, for section 4
declares that sections 5 to 10 inclusive were intended to
extend * * * * ‘toall land in the Territories and
to every estate and interest therein,” and on the principle
mentio unius exclusio alterius it is argued that the other
sections do not extend to all lands, but only to such lands
as are brought under the Act, either voluntarily by the
owner, or by the transmission of the Crown Grant to the
Registrar. To the writers, however, it seems that the Act
is practically compulsory ; for, though it may not be impera-
tive to register the title in the first instance still as
soon as the owner comes to deal with his land, to mort-
gage or convey it,he can only do so after registration of
his title under the Act. For, although section 64 says:
« After the registration of the title * * * no instru-
ment shall be effectual, etc.,” by section 59, * no instrument
until registered under this Act shall be effectual to pass any

(¢) Re Irish, 2 Man. L. R. 361.
(d) 48 Vict. cap. 28 (Man).
(e) 61 Vics. cap. 20 (D).
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estate or interest in any land, or render such land liable,
ete., ete.,” and since no instrument can be ‘‘ registered >
under the Act, unless thereis an existing certificate of title,
98 will be seen further on, the bringing of the land under
the Act is & condition precedent to the operation of any
conveyance ; and hence section 45 provides for the appli-
cation by the owner of land, patented when the Act came
in force, to have his title registered.

Re Irish (f), which iscited to the contrary, is no author-
ity against this position. The section of the Manitoba Act
(y), which corresponds to sec. 4 of the Dominion statute,
reads as follows :—* From and after the commencement
of this Act all lands unalienated from the Crown in the Pro-
vince of Manitoba shall, when alienated, be subject to the
provisions of this Act;” and although the learned Chief
Justice, in construing sections 86 and 64 of the Manitoba
Act, which practically correspond with sections 34 and 64
of the Dominion Act, held that, ‘* before the registration of
the title, although the land may by the issue of the patent:
be subject to the provisions of the Act, any instrument may
be effectual to pass the interest therein whether it be exe-
cuted in accordance with the Act or otherwise,” yet Mr.
Justice Taylor reads the intention of section 28 of the
Manitoba Act, ““ to render compulsory the bringing under
the Act all lands, which were at the commencement of the
Act unalienated, and afterwards alienated,”’ and Mr. Justice
Killam agrees in this view, while both avoid considering
the effect of instruments not in accordance with the Act.

Thus, Re Irish is rather an authority for the argument
that section 4 of the Dominion Act is imperative; while
this view is practically settled by section 59, which has no
section corresponding to it in the Manitoba statute. We
submit therefore, that the Territories Real Property Act is
applicable to all lands in the Territories, whether patented
or unpatented when it came into force, and that its pro-
visions are practically compulsory on all owners.

(/) 2 Man. L R. 361.
(g) 48 Vict. cap. 28, sec. 28 (Man).
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3. Effect of the Act.

The general effect of the provisions of sections 5 to 17
inclusive, may be roughly summed up, as a change in the
nature and attributes of land, from ‘“real estate’ to
¢ chattels real.” It would seem, however, that the
distinction between real and personal property has not
been entirely obliterated. Thus section 5, of the original
Act (), provided that ““All lands * * * * ghall be
held to be chattels real, and shall go to the executor, etc.”
Under the corresponding section (i) of the Manitoba Act,
it was held (j) by the unanimous judgment of the Court,
that lands remain real estate and are not exigible under a
writ of execution against goods—a ruling which seems to
have been in the mind of the North-west Council, when
in the Civil Justice Ordinance (k) they retained the pro-
vigions with regard to fi. fu. lands. In practice, a writ of
fi. fa. against lands is always issued, when it is intended
to levy on lands in the Territories.

Under section 94 (!) the sheriff charged with the execution
of process against land shall deliver a certified copy * with
a memorandum in writing of the lands intended to be
charged to the registrar, * which shall operate as a caveat,
ete.”

It does not, however, seem to the writers that the inten-
tion of this section is to give to a registered execntion
simply the effect of a caveat, which would lapse in a month
unless proceedings were taken to enforce the caveator’s title,
and an injunction granted restraining the Registrar from
dealing with the land (m), but the words ‘ operate as a
caveat” are extended by the concluding sentence of the
section (n), *“ and no transfer shall be made by him of such

(k) R. 8. C. cap. 51 ; but see amendment, 51 Vict. cap 20, sec. 3.
(i) 48 Vict. cap. 28, sec. 21.

(j) Re Irish, 2 Man. L. R. 361.

(k) N. W. T. Ord. No. 2 of 1886, sec. 273.

() R. 8. C.cap. 51; see amended section, 51 Vict. cap. 20, sec, 16.
(m) R. 8. C. cap. 51, sec. 100, s-8 6,

(n) Sec. 16. '
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land or interest therein, except subject to such writ or
other process.” But the wording of the section is, we
think, unfortunate. :

4. Registration, its necessity and effect.

Though we assume that the reader bas the Act before
him, the provisions with regard to the manner and effect
of registration may, for convenience sake, be thus sum-
marized :—

Method.—The registrar is prohibited from registering
any instruments except in the manner provided by the
Act (o), as follows :—He keeps first 4 register, ‘‘ and shall
enter therein duplicates of all certificates of titles,” each
constituting ‘‘ a separate folio ”” in which particulars of all
instruments ‘‘ required to be registered "’ affecting the land
included under such certificate shall be recorded (p). The
registrar must also keep a day-book (¢), ‘“ in which every
instrument given in for registration shall be entered,” with
the date and minute of filing.

“ Every grant (r) (i. e. Crown grant) shall be deemed to
be registered when marked * * with the folio and
volume in which it is embodied in the register ; and other
instruments as soon as a memorial has been entered in the
register upon the folio constituted by the existing grant
or certificate of title.”

Priority.-——The priority of instruments is determined
(absolutely) by the time of registration, which is the time
of filing as entered in the day-book (s).

Effect.—“ So soon as registered * * every instru-
ment shall thereupon create, transfer, surrender, or dis-
charge, as the case may be, the estate or interest therein
mentioned ”’ (¢).

(0) Sec. 34.

(p) 51 Vict. cap. 20, sec. 8.
(g) Sec. 39.

(r) Sec. 40.

(8) Becs. 39, 40.

(t) Bec. 41.
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The practical effects of these sections can be best appre-
ciated by remembering that by section 69 no instrument
until registered under this Act shall be effectual to pass any
estate or interest in any land, or render such land liable
a8 security for the payment of money. And since by
section 40 an insfrument shall only be deemed to be regis-
tered ‘‘as soon as a memorial has been entered in the
register upon the folio constituted by the existing grant
or certificate of title,” it follows that until registration of
patent, or, in the case of land that has been dealt with
after the registration of patent, until the issue of a certifi-
cate of title, no instrument can have any validity, so far as
the land is concerned, either as a conveyance or mortgage,
because no instrument can be registered in accordance with
the Act. We think it only right to state that this conclu-
sion, so far, at least, as lands patented before the Act came
in force, and not brought under it, are concerned, is dis-
puted by a number of conveyancers, who hold that an
unregistered conveyance in the ordinary form is as valid
and effectual as before the Act came into force.

It can easily be imagined that in a new country, like the
Territories, these provisions (if our argument be correct)
often create great inconvenience, and, in certain cases,
even hardship. The laity have not grasped to the smallest
extent the radical change in the law of conveyancing, and
cannot understand why a man with a Crown patent in his
pocket cannot give a good deed to his neighbour, without
being obliged to go to the expense of bringing his land
under the Act, while the Dominion Land Act (u) expressly
provides that where a homesteader has been recommended
Jor patent, he can convey, assign, or transfer his interest in
the land before the actual issue of the patent.

Apart from the operation of section 59 of the Dominion
Lands Act, which provides for the registration in the
Department of the Interior of assignments of interests in
Dominion lands, and which we shall consider af a later
stage, of what value is this provision when the Territories

(¥) R. 8. C. cap. 54, sec. 42.
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Real Property Act prevents any conveyance or mortgage
being operative until after registration, and restricts regis-
tration to cases in which there is already a folio in the
register constituted by an existing grant or certificate of
title ?

It is true that, in Manitoba, it has been held (v) that
the interest of a homesteader, who has been recommended
for patent under the Dominion Lands Act, can be'registered
under the Real Property Act of 1885 (w); but in section
88 of that Act, which corresponds to section 45 of the
Territories Real Property Act, the words ¢ letters patent
for which have already issued from the Crown,” which
form so important a part of section 45 of the latter Act, are
not to be found, while the dissenting judgment of Mr.
Justice Taylor on this point is a very forcible bit of reason-
ing against accepting the decision of the Court. In the
Territories it seems quite clear that no such owner can
apply to have his title registered until letters patent have
issued.

By section 125, however, ‘“ any mortgage or other encum-
brance created by any party rightfully in possession of
land prior to the issue of the grant, may be filed in the
office of the registrar, who shall on registering such grant
enter and endorse a memorandum of such incumbrance,
and “ when so entered and endorsed the said mortgage shall
be as valid as if made subsequent to the issue of the graut ;"
while by section 89 “ every instrument which is given in
for registration” is to be filed and entered in the day-book,
and the priority of all instruments is determined by ‘the
‘“‘time of filing.”

The advantage of these provisions, however, to pur-
chasers and mortgagees, prior to patent issued, is illusory.
The chief danger such purchasers and mortgagees had
to fear under the old law, was that proceedings might be
taken, on the ground of fraud, non-compliance with home-
stead provisions, etc., ete., to stay the issue of the patent

(v) Re Irish, 2 Man. L. R. 861.
(1) 48 Vict. cap. 28 (Man.)
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and cancel the recommendation (). In such a case, how-
ever, they generally felt that at least they, as assignees of
the homesteader’s estate, would have to be parties to the
bill for cancellation, and would have an opportunity of
defending. Under the present law, on the other hand, it is
at least doubtful whether they are necessary, or even proper,
parties to the bill, since until actual registration, not mere
filing, of the instruments under which they claim, no estate or
interest in the land can pass to them, nor can the land be
security for any money. Again, since months, sometimes
years, may elapse, after recommendation, before the actual
issue of patent, consider the cheerful position of a mort-
gagee, whose mortgage has not been ‘8o entered and
endorsed,” and whose interest is in arrear. It will be
observed that we do not here discuss the effect of the deed
or mortgage either as a contract between the parties, or in
the light of the doctrine of estoppel, or as an agreement
for a conveyance. .

Again, under the Dominion Lands Act (y) the Governor-
in-Council grants leases of grazing lands in the Territories.
When these leases are assigned, we believe the practice has
hitherto been to prepare an assignment, and having obtained
the consent of the Governor-in-Council to register it in the
Department of the Interior, under section 59 of the Dominion
Lands Act. Quere, whether the assignment, without reg-
istration under the Territories R. P. Act has the effect of
conveying the leasehold interest to the purchaser ? Is not
the proper course for the original lessee to file his lease,
which is a Crown Grant, in the Land Titles -office, procure
a certificate of his title, and then, on execution of the
assignment, the assignee would file it, and the old certificate
being cancelled, a new one would issue to the assignee (2) ?
We call attention to this point now, but the effect of regis-
tration under section 59 of the Dominion Liands Act is more
fully discussed later on.

(%) Bee Re Irish, supra; Crotty v. Vrooman, 1 Man. L. R. 149; McDer-
mott v. MeDermott, 3 Chy. Ch. 38; Wiggins v. Meldrum, 15 Grant 377.

(y) R. 8.C. cap. 65, sec. 50,

(s) Bee R. 8. C. cap. 51, sec. 3, s-8. (t).
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6. Vendor and purchaser.

The relation of vendor and purchaser as affected by the
Act is of special importance is this new country. For
example, a western ‘‘ town ”’ is often the growth of a single
year ; people must have land upon which to build ; a town-
site is surveyed, perhaps prior to the Crown Grant, into
town lots ; the proprietors sell, giving the usual agreement
for sale, with a proviso that they shall not be required to
give deeds before a fixed date, or before the issue of patent;
the purchasers build upon, sell, exchange, and mortgage
their lots according to the exigencies of their business, or
as opportunities of speculation offer. It is evident that the
task of the lawyer who tries to unravel all the complications
that can arise under such circumstances is no easy one.

We propose to call attention to the following cases :

(i) Where patent had not issucd at the time the Act came
into force.

(a) Purchase prior to receipt of patent in Land Titles office,
and issue of certificate of ownership.

In this case the patent, when issued, would be forwarded
to the Land Titles office, and a certificate of ownership be
issued to the patentee, as provided by section 44 of the Act,
as amended by 51 Viet. cap. 20, sec. 9. The purchaser
might, until the issue of patent, hand in his agreement for
sale to be ‘“ marked ”’ and “ entered ”’ in the day-book, but
we submit it could not be ‘“ registered,” and does not there-
fore create any * estate,” equitable or otherwise ; and, as
before pointed out, when speaking of the interests of home-
steaders, the purchaser has to run all risks of the patent
not being granted, or being cancelled for fraud, etc., after
issue and before the certificate of title has been granted
to the vendor.

The position we have taken that an ‘ owner,” prior to
patent issued, cannot register his title and obtain a certifi-
cate, even when he has been recommended for patent, or
has paid his purchase money, is strongly supported by the
dissenting judgment of Mr. Justice Taylor, before referred
to in Re Irish (a). He says, * Nor could the person who

(a) 2 Man. L. R. at p. 870.
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has obtained a recommendation for patent, or who as an
ordinary purchaser has paid his purchase money in full,
enforce specific performance against the Crown. That a
Court of Equity has no power to decree specific performance
against the Crown bas been decided in Simpson v. Grant,
5 Gr. 267, and Crotty v. Vrooman, 1 Man. L. R. 151.
He must then ‘rely solely upon what has been called the
infallible justice of the Crown, etc., ete. It is to my mind
impossible to imagine that the Legislature ever intended
that a person in that position, who may, in a sense, be said
to be the owner of an equitable estate or interest in the
land, but of one which he cannot enforce, should be able to
come in under this Act, and obtain a certificate of title
which would under sec. 62, be conclusive evidence, both in
law and in equity, as against Her Majesty as well as all
other persons.”

In this connection, however, section 59 of the Dominion
Lands Act must be considered, which provides for
the registration in the Department of the Interior of
assignments of any rights to Dominion Lands which are
assignable under the Act, provided the instrument is in
conformity with the Act; ‘‘and every assignment so
registered shall be valid against any other assignment un-
registered or subsequently registered.” How is this sec-
tion to be read with section 59 of the Territories Real
Property Act? It will be observed that the Dominion Lands
Act does not define what form of assignment or conveyance
shall be deemed sufficient, and since before the Real
Property Act came into force, the instrument must have
complied with all the requirements of the old law of
conveyancing, 80 now the instrument must conform to
the requirements of the present law ; and since no instru-
ment until registered under the Territories Real Property
Act shall be effectual to pass any estate or interest in any
land (except a leasehold interest for three years or a less
period) we submit that registration under the Territories
Real Property Act is necessary to transfer an interest or
estate to the purchaser; though, by registration of his
assignment in the Department of the Interior, he could no
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doubt get the benefit of the priority, given by section 59 of
the Dominion Lands Act, of the instrument, for whatever-
value it might have been, apart from the provisions of the
Real Property Act.

Let us take an imaginary case. B. is a purchaser of
Dominion Lands to whom patent has not issued, and
whose rights are purchased by A. The assignment from B.
to A is duly registered in the Department of the Interior
under sec. 59, D. L. Act; and in due course the patent is
issued to A. and forwarded to the registrar. In the mean-
time, however, an execution against B. has been registered
against the lands under section 94 of the Real Property Act.
When A., therefore, applies for his certificate of title, the
question "arises whether he takes subject to the fi. fa.
under section 94, whether, in fact, B.’s interest passed to
A. on delivery of the assignment, or whether the execution
creditor could not dispute A.’s right to be registered as
owner, except subject to the fi. fa., and, if necessary, attack
the validity of the patent.

‘We submit that, on a careful reading of sections 40, 41,
and 60 of the Real Property Act, and bearing in mind that
by the interpretation clause *‘instrument” includes a
crown grant, no estate or interest can pass to A. by the
assignment, nor until the patent to him is registered and
certificate of title granted. And it seems clear that under
section 94, as amended, the registrar must enter a memorial
of the £i. fa. upon the certificate. The registrar is to issue
o certificate of title to the patentee ‘ with any necessary
qualifications ” ().

(b) After receipt of Patent in Land Titles Office.

This case is simple enough : the agreement of sale can at
once be registered ; a certificate of title would issue to the
purchaser, in respect of the equitable estate, which would
at once arise on registration of the instrument, and a
memorandum would be endorsed on the certificate of the
vendor's lien, or any other incumbrances on the equitable

(b) 61 Vic. cap. 20, sec, 9, 8-s. 1.
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estate ; while the certificate of the patentee would be
endorsed with a notice of the equitable mterest of the
purchaser under his agreement.

Of course, even in this case, the purchaser takes the
same risk as in Ootario, viz., that before he can register his
transfer an execution may be registered ahead of it, or a
fraudulent transfer to some one else.

(i) Where patent has been issued prior to the time when the
Act came into force.

(a) Agreement of sale executed before the Act came into
Jorce.

A question of considerable importance arises under this
state of affairs, viz., whether the vendor or the purchaser
must bear the expense of bringing the land under the Act,—
whether, in fact, the vendor’s contract will be fulfilled by
merely executing a deed or transfer, or whether the duty
lies on him to make the deed operative, by bringing the
land under the Act.

The vendor may be the original patentee, or may claim
title by conveyance from the patentee. When the agree-
ment for sale was made the only conveyance that could
have been contemplated was an ordinary deed, which (the
vendor’s title being complete) would, without registration,
have conveyed his estate to the purchaser. This state of
the law, however, has been altered, apart from the acts or
omissions of either party, and the mere execution of a con-
veyance or transfer is not effectual to pass the estate, unless
the vendor takes out a certificate of title, and until * regis-
tration ” of the transfer, in accordance with the provisions
of the Act.

The argument, on the one hand, is that the vendor is
obliged to give a conveyance that actually conveys, and
must perform everything that is required (viz., register his
title and take out a certificate) in order to make the convey-
ance operative, as soon as recorded. On the other hand,
this additional expense could not have been in contempla-
tion of the parties at the time the contract was made, and,
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supposing the purchaser to have made improvements, the
vendor, if required to bring the land under the Act, would
have to pay an increased percentage towards the assurance
fund, in proportion to the increased value of the land (c).

To the writers, it seems impossible to lay down any rules
of general application; each case as it comes up must be
decided according to the special terms of the instrument in
question.

Mr. Pollock, in his work on contract (d), says, in regard
to a class of cases somewhat similar in principle to the
subject we are discussing : ‘‘ But the strong and concurrent
tendency of later cases is to avoid laying down absolute
rules, and to give effect, as far as possible, to the real
intention of the parties—in other words, to treat the subject
as cne to be governed by rules of construction rather than
by rules of law.”

If the vendor has made an absolute agreement, not only
to make a good title, but also to convey in fee simple, it
would seem, on the principle of Paradine v. Jane (e), that
he would be bound to do everything requisite to make his
conveyance operative, including the registration of his
title, and the taking out a certificate of ownership, and
probably even registering the transfer to the purchaser.
The Real Property Act has not rendered the performance
of the vendor’s contract to convey at all impossible, it has
simply altered the method, and added to the expense. ‘It
is a personal and relative causa difficultatis,” which, as we
have seen, is irrevelant from & legal point of view (f).

But where the vendor has stipulated, that he shall only
be bound to give a deed in the usual statutory form (i.e.,
under the old law), or that the purchaser shall do all things

(¢) It will be observed that the question is not the same as that dis-
cussed in Brady v. Walls, 17 G. R. 699, Laird v. Paten, 7 0.R.137, whether
registration under the old law is necessary to complete title—as we have
assumed that the vendor has a completed title before the Act came into
force.

(d) 8rd Ed. p, 367.

(¢) Aleyn, 26 ; see Pollock on Contract, p. 378.

(f) Poll. Con. 379.
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requisite to complete the conveyance at his own expense,
or has otherwise protected himself, the case would be very
different, for the principle of Paradine v. Jane only applies
to those cases where “the contract ie in substance and
effect as well as in terms unconditional.”

It must be remembered in this connection that, assuming
that the vendor's title deeds have been registered under the
old law, or that they are all handed to the purchaser, and
that the title is clear, the purchaser can apply to be
registered as owner, either in respect of his equitable estate
under the agreement for sale, or as legal owner under the
transfer. The practice in the latter case, which is very
common, is this: that the registrar, upon an application
to bring the land under the Act being filed, opens a folio
and enters a certificate of title in the name of the vendor ;
then he enters the transfer to the purchaser and imme-
diately cancels the original certificate and issues a new
one to the purchaser.

Under the old law, in the absence of any express agree-
ment, the purchaser pays for the costs of preparing the
lostrument ; but the rule seems to be that the vendor has
to bear the costs *.of all matters essential to the validity
of the deed as a perfect conveyance ; e. g. the acknowledg-
ment by married women, and the filing of the certificate of
acknowledgment, and the enrolling of a disentailing deed,
_ﬂlld deed of consent by the protector upon a sale by tenant
1o tail. Nor will a condition throwing the expense of the
tonveyance, surrender, efc., on the purchaser, extend to
theexpense * * in the case of copyholds, of procuring
their necessary previous admission on the Court rolls,
dlthough rendered mecessary by events subsequent to the
contract” (g).

This rule would, we submit, in the great majority of cases
throw upon the vendor the onus and expense, not only of

registering his own title, under the Act, but also of regis-
tering the conveyance to the purchaser ; for' the rule that
the purchaser always paid for the registration of his own

(9) Dart on V. & P. Ch. XIII. sec. 10.
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conveyance was founded on the fact that the conveyance
was valid and effectual without registration (k), but now in
the Territories registration is essential to the actual vali-
dity of the instrument.

(b) Agreement for sale executed after the Act came in force.

Assuming that the vendor has not protected himself by
a special clause, in this case, it would seem clear that, as
registration of his title under the T. R. P. Act is essential
to the validity of the conveyance to the purchaser—and
this must have been in contemplation of the parties—the
vendor is bound to take out a certificate of title, and, per-
haps, even, as before pointed out, to pay for the registration
of the conveyance.

It will be observed that in cases where patent had
not issued at the time the Act came into force, this
question, in one aspect, is not of -as great impor-
tance, as the patent is sent from the Department of the
Interior direct to the land titles office, and the patentee is
entitled to a certificate of title without fee, provided no
encumbrances affecting the title have been registered.

C. C. McCAUL.
JOHN C. F. BOWN.
Lerasripge, N. W. T.

(k) See Mittelholzer v. Fullarton, 6 Q. B. 989, 1019.

(To be concluded.)
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EDITORIAL REVIEW.

Toronts University Law Faoulty.

When the announcement was made to which we referred
last November that certain of the Judges and leading mem-
bers of the profession were to be appointed lecturers in the
Law Facalty of Toronto University, it was a matter of doubt
in the profession whether this announcement was to be
taken as a serious one, or whether it was a huge joke per-
petrated by the newspapers. It transpires now that it is
an actual fact. In addition to the two professors, the fol-
lowing honorary lecturers have been appointed on the
following subjects : — Wrongs and their Remedies, Mr.
Justice McMahon; Constitutional Law, Mr. Edward Blake,
Q.C.; Ethics of Law, Mr. S. H. Blake, Q.C.; Civil Rights,
Mr. D’Alton McCarthy, Q.C.; Municipal Institutions, Mr.
W. R. Meredith, Q.C.; Criminal Jurisprudence, Mr. Osler,
Q.C.; Commercial and Maritime Law, Mr. Lash, Q.C.;
Equity Jurisprudence, Mr. Moss, Q.C.; the Comparative
Jurisprudence of Ontario and Quebec, Mr. Maclaren.

We understand that it is not yet settled whether Mr.
Justice Proudfoot will accept the professorship of Civil Law.
Mr. Osler and Mr. Lash have delivered their three lectures
each on Criminal Jurisprudence and Commercial and Mari-
time Law respectively; and Mr. Maclaren has recently
delivered three lectures upon his subject.

It is now announced by The 'Varsity upon what it calls
reliable information that Mr. McCarthy's lectures upon
Civil Rights have been indefinitely postponed, owing to that
gentleman’s inability to find the necessary time. It is also
announced that Mr. S. H. Blake’s lectures have been post-
poned until some time during the month of April ; and that
it is a matter of uncertainty whether Mr. Edward Blake

VOL. IX. C.L.T. 4
L]
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will lecture upon the dates fixed, or will be obliged to change
the dates. We can only reiterate what we said before, that
under present auspices the Faculty exists on paper only.
The curriculum which has been planned for the course of
law is an exceedingly good one, but it is & manifest impos-
sibility that any instruction can be given upon it, under the
present system, which will be of the slightest advantage to
students who desire to pass the examinations. ‘1he present
scheme is that each lecturer shall deliver three lectures.
Upon the subjects which have been allotted to each lec-
turer three lectures would do little or nothing to let in the
light ; and certainly, for students in their first year, the
three lectures on each subject would be nothing but a delu-
sion. They cannot afford the slightest aid to the student in
mastering the subjects set for him upon the curriculum.
This is a consideration altogether apart from the element
of uncertainty which attends the whole scheme, and makes
it doubtful whether some of the lectures which should be
the best will ever be delivered at all.

Until some explanation is offered it must remain a mys-
tery why the Faculty has been so constituted. It is and
has been part of the scheme of the Law School at Osgoode
Hall, ever since its fonn‘lation, that lectures should be
delivered by the Benchers and other eminent members of
the profession, as well as by the regular lecturers; yet, in
the many years during which lectures have been delivered
at Osgoode Hall, no one Bencher or other member of the
profession, except the paid lecturers, has ever delivered a
single lecture, or appeared at a lecture delivered, or in any
way manifested the slightest interest in the welfare of the
School. As all the Honorary Lecturers, except Mr. Justice
MacMahon and Mr. Maclaren, are, as Benchers, ex-officio
lecturers at Osgoode Hall, it will always be a mystery, as
we have said, unless explained by the Benchers, why, when
the Faculty of Law was established at Toronto University,
these gentlemen should have accepted the lectureships as
they have done, considering that the establishment of this
Faculty was, in their opinion as Benchers, a standing
menace to the welfare of the Law Society.
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Tenanoy by Entireties.

The effect of the Married Women’s Property Act, by
which the property of married women becomes separate
estale, was thought in several cases not only to destroy the
tenancy by entireties that arose upon a conveyance of land
being made to a husband and wife, but to operate so as to
increase the wife's share at the expense of a third person
where the estate was so conveyed.

In Grifin v. Patterson, 45 U. C. R. at p. 554, Armour,
J.,said “ I think it might well be contended that the effect
of the Married Women's Property Act is to do away with
the estate by entireties, and to make the devisees [husband
and wife] tenants in common.” And in Re March, 29 Ch.
D. 169, though the Court of Appeal in England reversed
the decision of Mr. Justice Chitty, who held that a gift by
will toa husband and wife and a third person was divisible
into thirds, the reversal was on the ground that the will
was not governed by the Married Women’s Act.

The question has now been directly passed upon by
Ar. Justice Kay in Re Jupp, 89 Ch. D. 148, where reason-
ing will be found which is very convincing in favour of the
view that the Act is only intended to alter the rights of
the husband and wife inter se. There was a testamentary
gift to & husband and wife and a third person. His Lord-
ship says at p. 151, *“ Apart from authority, that would be
an extraordinary effect of an Act of Parliament the main
Purpose and object of which is, to give a married woman
certain rights as between her and her husband, because the
effect of 8o holding would be that both husband and wife,
indtead of getting one-fourth each, would get one-third
each of this gift, and Harriett Barkwull, the step-daughter,
instend of getting one-half, would only get one-third ; thus,
tbe husband would have an increased share, not only as
between him and his wife, but against third parties.” And

8gain, at p. 154, * The true view seems to me to be that
the wife bad an unlimited capacity before the Act to acquire
property, but that upon its acquisition the marital right of
the husband gave him certain interests in it which the Act
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has interfered with. This seems to me to be the extent to
which her status, if that be the right word, is intended to
be altered. But for collateral purposes, that is, for any
purpose in respect of property, except altering her right to
property a8 between herself and her husband, I do not
find in the Act any intimation of an intention to change
her legal position. If that had been the intention I should
have expected to find in the Act an express provision to the
effect, for example that in all questions relating to property
the husband and wife should be considered not only as
between themselves, but also as between them and third
persons, two separate individuals, and that the old law of
unity should be abolished.”

So far as this decision goes, then, the rule of construc-
tion that husband and wife take but-as one person is
unaltered, but in the manner of taking as between them-
selves, the wife will hold her share as separate estate, and
will be at-liberty to convey separate from her husband.

This is equivalent to abolishing entirely the estate by
entireties as stated in the passage which we have quoted
from Griffin v. Patterson.

Suococessive Independent Trespassers.

The effect of the Statute of Limitations upon the paper
title when successive independent trespassers have been in
possession has been said to extinguish it ; and a distinction
has been drawn between cases where the person claiming
under the paper title is plaintiff, and those in which he is
defendant. In the former case it has been said that if the
true owner has been out for the statutory period, it is not
necessary that the possession of successive intruders should
have been continuous or connected with each other; the
owner is barred : Kipp v. Synod, 88 U. C. R. 220; Doe
Carter v. Barnard, 18 Q. B. 952; McConaghy v. Denmark, 4
8. C. R. 6383. In the latter case theintruder being plaintiff
must shew that he has had continuous possession either in
himself or by connection with others under whom he claims
for the full statutory period before he can recover: Datis
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v. Henderson, 29 U. C. R. 851 ; McConaghy v. Denmark, 4
8.C.R. 688 ; Diron v. Gayfere, 17 Beav. 429 ; Doe Goody
V. Carter, 9 Q. B. 868.

The Editor in his work on Titles, pp. 200 et seq., ventured
to express the opinion that the paper title is not extinguish-
ed by the successive intrusions of independent trespassers,
notwithstanding the cases cited ; that the statute ceases
running in the interval between the abandonment of the
land by one trespasser and its occupation by a succeeding
one; that & new cause of action arises as against the
second intruder entirely distinet from that which arose
againet the first ; and that in the interval the owner was
constructively in possession under his paper title. The
same point was touched upon, though not directly decided
in Doe Cuthbertson v. Mc@illis, 2 C. P. 189, where it is
Pointed out that there can be no right of action without a
defendant, or right of distress without a tenant, and con-
sequently the Act cannot be said to be in process of barring
aright of action which did not exist.

The question has now received its quietus by a decision
of the Privy Council in Agency Company v. Short, 13 App.
Ca. 793, where the very point was presented for decision.
Substantmlly the same view as was expressed in Doe Cuth-
bertson ¢, McGillis was expressed by Lord MacNaghten in
giving judgment. His Lordship says : ““ If a person enters
upon the land of another and holds possession for a time,
8ud then, without having acquired title under the statute,
abandong possession, the rightful owner, on the abandon-
e, is in the same position in all respects as he was
before the intrusion took place. There is no one against
%hom he can bring an action. He cannot make an entry
Uon himself. * * The possession of the intruder,
ineflectual for the purpose of transferring title, ceases upon
its abandonment to be effectual for any purpose. It does
0ot leave behind it any cloud on the title of the rightful
owner, or any secret process at work for the possible benefit

in time to come of some casual interloper or lucky vagrant.”
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BOOK REVIEWS.

The Lives of the Judges of Upper Cunada and Ontario,
from 1791 to the present time, by Davip B. Reap, Q.C.,
Historian of the County of York Law Association. Toronto :
Rowsell & Hutchison. 1888.

A series of articles by the author in the Magazine of
Western History on the Bench and Bar of Upper Canada
and OQOatario attracted a good deal of attention in the
profession and formed the basis of the present work.

Hitherto a great deal of the family and personal history
of the earlier judges of our Province has been matter of
tradition only. The generation which connected them with
the present is passing away, and we are therefore grateful
to Mr. Read for placing in our hands a history, for the truth .
of which we have a voucher in the person of one whom we
all know, and who personally knew many of those of
whom he writes. The facts which Mr. Read gives us are
many of them already well known to us, but we must take
occasion to remark the fluent and easy, and in many parts,
graceful, style with which they are related. Of the choice
of events the historian must be his own judge, as to
which he shall relate and which he shall omit, bearing in
mind the relevancy and importance of each class. Mr. Read
has been found fault with already for reproducing certain
matters which the critics think had better have been omit-
ted. It is, however, the common fault of authors that
they do not take counsel of their critics before they write.
If the present writer had been consuited he would have
recommended the omission of many extracts from the opin-
ions of the Judges taken from the reports. Not all, how-
ever. For there were events in the history of Canada which
are marked by the decisions of some of the Judges, and
without a reference to these the work would be incomplete.
But to do more than to illustrate the bent of a judge's
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mind, or to remark his influence upon the jurisprudence
of the Province by a reference to his decisions is, in our
opinion, a mistake, where the task is that of a biographer.
The book is, however, a valuable and worthy contribution
to our literature. ’

T'he practice of the Parliament of Canada upon Bills of
Divoree, including an historical sketch of Parliamentary
Divorce and summaries of all the Bills of Divorce pre-
sented to Parliament from 1867 to 1888, also notes on the
Provincial Divorce Courts, etc., by JoaN ALexANDER GEM-
wmiLL, of Osgoode Hall, Barrister-at-Law. Toronto : Cars-
well & Co. 1889.

—

Mr. Gemmill’s book contains a history of the jurisdiction
of Parliament over Divorce. To many who have often
enquired how the Senate got, or professed to exercise, juris-
diction is now given the answer that a Divoree Bill is a
Legislative Act originating in the Senate more by cusiom
than as a ratter of right. Judged by this standard the
tasi of anauthor who would outline the laws of Divorece is
a difficult one, for Parliameni is infallible, in this sense
that its Acts are Law and therefore right, and it is guided
only by its own discretion. The moral tone, however,
which has hitherto governed the members is practically
crystallized into precedent, and thanks to the efforts and
ability of several of the Senators and the Minister of Jus-
tice, not forgetting Mr. Gemmill, who now brings the whole
within our reach, we may regard the limits as well settled
within which Parlianment will act. Mr. Gemmill has also
shown us what will be most serviceable to the lawyer,
namely, the laws of the various Provinces as to Marriage
and Divorce. Owing to thedifferent laws in force in the vari-
ous Provinces before confederation, and the admission of
others since that date, the laws are not now uniform.
While the jurisdiction to decree divorce may be considered
seitled in one Province, it may be, and we venture to think
is a matter of debate in others, and now that it is promin-
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ently brought before us, the advisability of rendering the
laws uniform by attracting all the jurisdiction to Parlia-
ment may well be considered. In addition to a treatise
upon the law of Divorce, Mr. Gemmill has’ printed the
Rules of Parliament governing procedure, and other ser-
viceable information.

Manual of Evidence in Civil Cases. By R. E. Kinas-
rorp, M.A., LL.B., Lecturer on Commercial Law, Con-
tracts and Evidence to the Law Society of Upper Canada,
assisted by J. E. Hansrorp, of Osgoode Hall, Barrister-at-
Law. Toronto: William Briggs. 1889.

The foundation of this book was the lectures delivered
by Mr. Kingsford, at Osgoode Hall. They are here enlarged
and methodically arranged so as to be ready of access.
The plan adopted is simple and comprehensive. Under
the particular class of action the author states concisely
what the plaintiff must prove in order to make out his case,
citing authority where necessary in order to sustain his
text. Where occasion requires it, he also gives the good
defences, and what must be proved to sustain them. Such
books as Roscoe’s Nisi Prius, and the large books on Actions
and Defences are out of reach of students and some of the
profession, and therefore Mr. Kingsford's manual, which
carries out a similar design on a smaller scale, ought to
find an easy place. The difficulty which besets young men
" about to commence practice is that, though they may well
understand the rights and remedies of a plantiff, they do
not, from want of practice and opportunity, know how to
go about giving the necessary proof. Hence the value of
the work, and we hope to see it largely taken advantage of.
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HAMILTON LAW ASSOCIATION.

The trustees beg to present their Ninth Annual Beport
being for the year 1888.

The number of members at the date of the last report
was 70, two vacancies have occurred and one new member
has been added, namely, Ralph R. Bruce, and the present
membership is 69. The annual fees to the amount of
$302.50 have been paid. The number of volumes in the
Library is about 19683, exclusive of Sessional Reports and
papers, of which 160 were added during the year. The
following periodicals are received, namely, The Law Times,
The Solicitors’ Journal, The Albany Law Journal, The
Canada Law Journal, The Canadian Law Times. The
Treasurer’s Report is submitted herewith, giving detailed
statement of the receipts’ and expenditures, and of the
liabilities and assets of the Association, and the same is
also in the form required by the Law Society. The
Trustees were successful in obtaining from the Law Society
a loan of $1,000, which is re-payable in ten yearly instal-
ments of $100, each without interest ; this sum has been
expended in reports, and the addition will no doubt prove
a very useful one. The Irish Law Reports and the Weekly
Reporter together with the Railway and Canal Cases and
Privy Council Reports will now be on the shelves of the
Library, and further purchases will be made very shortly.
Out of the proceeds of this loan the indebtedness of the
Association referred to in the last Annual Report and
amounting to $547.76 has been paid so that the indebted-
ness is now represented by the $1,000 owing to the Law
Society.

The Trustees desire to call attention to the fact that the
Barristers’ Room is continually used during the Sittings of

Court by litigants and witnesses; a witness room is already
VOL. IX. C.L.T. 5
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provided, and the Trustees think that some action should
be taken to preserve the Barristers’ Room for the use of the
members of the profession only.

The Consolidated Rules of Practice have been published
and are now in force. The consolidation and revision of
all the existing rules has been & work of very considerable
labour, and one which seems to meet with the general
-approbation of the prcfession. No doubt some improve-
ment can be made in the existing Rules, but the desirability
-of having a general consolidation was pointed out by this
-Association last year.

The re-organization of the Law School has' received a
considerable amount of attention during the current year,
and a final report is shortly expected. The Trustees feel
that it would be very detrimental to the interests of the
Law Society to abandon their rights of examination. The
Law School in its present shape can be rendered much
more. efficient, and the Trustees hope that the steps which
have been taken in that direction may have the desired
effect.

The opinions of the various County Associations through-
out the Province have been noticeably felt in connection
with the deliberations on the consolidation of the rules and
the re-organization of the Law School, and the Trustees
consider that it is a matter of congratulation to the pro-
fession that questions of importance to the Bar now receive
such general cousideration.

Hamilton, 7th January, 1889.

E. E. KITTSON, = EDWARD MARTIN,
Secretary. President.
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REVIEW OF EXCHANGES.

Central Law Journal.—10th February, 1888.

Condonation as a Defence toc an action for Divoroe on the
grounds of Drunkennsss, by R. S. ErviN. American cases are cited.

Ibid.—17th February, 1888.

Exeoution, Authentication and Construotion ef Wills. —
Avoxyyous. English and American cases are cited.

Ibid.—24th February, 1888.

Powers of Muniolpal Corporations—8Some Leading Oases,
by Joszre A. JoYcE. American cases are cited to show that Municipal
Corporations possess only those powers which are expressly granted to
them, and can exercise them only in the manner perscribed for their
exercise, and that those who deal with them must find out the limits and
nature of their power at their peril. The learned writer concludes as
follows :—** Although the mode prescribed by the charter must be fol-
lowed, yet it has been decided that where the authority given in the
charter is not intended as a limitation of its powers, a manicipal corpora-
tion might ratify acts done by its agents in a mode different from that
stated.”

Ibid.—2nd March, 1888. -

Res Gestm, by D. R. N. BracksurN. While the rule is not qualified
as o the admissibility of explanatory acts or words, the American
Courts differ as to the length of time that may be permitted to intervene
between the act complained of and the words or acts that may be admit-
ted to qualify or explain it. Illastrative cases are cited.

Ibid.—9th March, 1888.

issuanoce of Summons as commenoement, of Aotion, by
Avpzrr D. Marxs. American cases are cited. The Ontario rules state
when a writ is deemed to have been issued.

Ibid.—16th March, 1888.

Tho rightof the Husband tc work for the Wife without com-
pensation, by Cmas. A. Rossmxs. The decisions of various states are
cited showing that prima facie, a business carried on in the wife’s name
by the husband, is the husband’s business, and the onus lies on her to
establish that it is hers.
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Ibid.—30th March, 1888.

Msmorandum to refresh rsoclisoction of Witness, by Sevnour
D. TrompsoN. The trial judge must be satisfied that the witness wrote
down the memorandum when he h&d & recollection of the events, if he
wrote it himself. If he has a recollection of the events it makes no differ-
ence who made the memorandum. The notes may be in characters which
the witness alone can understand. A copy may be used if the witness
can speak from recollection. Though there is authority against it, it is.
said to be the true rule that a witness cannot refresh his memory by read-
ing notes of evidence given by him in a former proceeding touching the
same matter. When a witness refreshes his memory by a document, the
opposite party has a right to inspection thereof.

Tbid.—6th April, 1888.

Presontment and Acoeptanoce of Cheques. Axoxymous. Ameri-
can cases are cited.

Ibid.—13th April, 1888.

Mining on Publio Lands, by 8. 8. MerriLL. American Statute
Law and cases are cited.

Ibid.—20th April, 1688.

Implied Revooation of Wiils, by W. F. ErLiorr. The effects of
marriage, marriage and birth of a child, birth of a child alone, the execu-
tion of a new and inconsistent will, or codicil, and alteration of estate,
are considered.

I1bid.—27th April, 1888.

Lis Pendens. Axoxymous. The definition of lis pendens is given, and
cases cited upon the principle on which it is founded, what the notice of
must contain, when and where to be filed, who must file it, and its effect ;
also who are incumbrancers, and effect of omission to file notice. Ameri-
can cases are cited.

Ibid.—4th May, 1888.

View by Jury, by J. C. TrousoN. The common law origin and
early English Statutes are given, and American cases are cited.

Ibid.—11th Nay, 1888.

Foreign Voluntary Assignments Contravening Domestio
Laws—Are They Valid Against Citizens of the Stato Where
the Assignment was Made, by Wrniax WessTer. It is almost
universally admitted,” says the learned writer, ** that such foreign assign-
ments as contravene domestic law are voidable, at least against domestic
creditors.”” American cases are cited and consitutional points discussed.
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NOTES ON THE TERRITORIES REAL PROPERTY
ACT.

(Concluded.)
6. Mortgages.

HE most positivelyobjectionable features of the Act, how-
ever, are the provisions with regard to mortgages—sec-
tions 76 to 88—read in connection with sections 84 and 64.
Section 84 prohibits the registrar from registering any
instrument  * hd d *  ‘““unless such instru-
ment is in accordance with the provisions hereof; but any
instrument substantially in conformity with the forms in
the schedule to this Act, or an instrument of like nature
shall be sufficient: Provided that the registrar shall bave
power to reject any instrument appearing to be unfit for
registration.”

Section 64 provides that instruments must be executed
and registered in accordance with the Act to be effectual
against any bona fide transferee; and section 76, that -
* Wherever any land or estate or interest in land * *
. hd is intended to be charged or made security in
favour of any mortgagee, the mortgagor shall execute &
memorandum of mortgage in the form J., or to the like
effect,” etc., while by section 77 ‘mortgage and encum-
brance under this Act shall have effect as security, but shall

VOL. IS. C.L.T. 6
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“not operate.as a transfer of the land thereby charged.” The
word * transfer ”’ is defited as ‘‘ the passing of an estate or
interest in land under this Act ” (a).

The practical effect of these clauses is that a cast-iron
statutory form of contract, most objectionable, too, from
the conveyancer's standpoint, is provided for all cases
in which it is proposed to make land security for money
lent. So objectionable are these provisions with regard to
mortgages, that several loan companies, that were, under
the old law, doing a large business in the Territories, have
withdrawn altogether.

The term ‘“mortgage” indeed, by which the Act desig-
nates the security provided for, is an entire misnomer.
Mortgage implies an estate in the mortgagee, subject to
divestment on the condition of the deed by which it is
created being fulfilled—in short, a conditional estate.
Under the Real Property Act, ‘‘ mortgage,” in the form
prescribed by the Act, may fairly be described as a simple
contract to pay money, binding upon the borrower, his
executors, administrators and assigns, which can be regis-
tered against lands so as to acquire priority, capable of
being enforced in certain cases of default by a statutory
power of sale, and under certain conditions by a statutory
process of foreclosure under strict conditions. .

Let us particularize our objections:

1. The instrument should be under seal. Though it was
-evidently the intention of the framers of the Act to abolish
the use of the seal in conveyancing, we find nowhere a
provision giving to a simple written instrument the full
-effect of an instrument under seal. Consequently it has
become the practice among conveyancers in the Ter-
ritories to draw all instruments under seal, more par-
ticularly instruments containing *‘ covenants.” The mean-
ing and object of the word *‘ covenant’ must still, it is
submitted, be construed by the principles of the old law,
-and a ‘“‘ covenant ”’ can only be created by deed (D).

(a) Ses Interpretation clause, R.8. C. cap. 51, sec. 3, 8-8. (c).

(b) Smith’'s Compendium, § 1796 ; see also Leith's Blackstone, p. 211;
R. 8. O. cap. 108, sec. 17.
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2. The covenant should use the word * heirs.” It may
be said that this is unnecessary since lands in the Terri-
tories go to the executor, etc. ; but it is quite possible that
a mortgagee might require to enforce his remedy on the
covenant in some other part of the British Dominions,
where the * heirs ” would not be bound unless named. It
is submitted that the word ‘ heirs ” still has its full legal
meaning, apart from this Act, and that it can be added by
the draftsman in the statutory form.

8. The power of sale is objectionable.

(a) The principal objection to the power is founded on
the words of section 79, which provide that on registration
of a transfer to the purchaser * the estate or interest of
the mortgagor or encumbrancer therein described as con-
veyed sball pass to and vest in the purchaser, freed and
discharged from all liability on account of such mortgage
or incumbrance, or of any incumbrance registered subse-
quent thereto; and the purchaser shall be entitled to
receive a certificate for the samec.” Now it is quite pos-
sible that the mortgagor should, when the-power of sale is
exercised, have no estate or interest in the laund ; and since
the mortgagee himself has no estate or interest, his *trans-
fer” to the purchaser would not appear to be a very val-
uable document. It may be argued that the intention of
this section is that the original estate of the mortgagor can
be transferred ; if this is correct, all we can say is, that the
Act is very unhappily drafted, while the force of our objec-
tion is emphasized by a comparison with the Victorian
Transfer of Land Statute (c), where the interest conveyed
by the transfer of the wmortgagee is described as ‘¢ the
estate and interest of the mortgagor or grantor in the land
therein described at the time of the registration of the mort-
gage or charge, or which he was then entitled to or able to
transfer, etc., etc.”

In order to partially get over this difficulty, some
conveyancers insert in their mortgages the covenant for
farther assurance from the old * Short Form of Mort-

{c) Bee A’Beckett’s Transfer of Land Statute, p. 189.

-
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gage,” and insert-a furfher clause making all covenants,
etc., binding upon the mortgagor, his heirs, execators,
gdministrators, assigns, and-transferees. This practically
amounts to a covenant to convey to the mortgagee, if he so
require it, in case of default, and though, perhaps, some-
what against the spirit of the Act, as regards mortgages, it
does not appear to be against the letter ; but it is at best
a poor expedient to have to resort to, and it is to be hoped
that the all important power of sale clause will be amended,

80 as to clear up this difficulty, at an early date.

4. The covenant for payment should contain a clause
providing that mortgagee will pay taxes, etc.

5. There should be a proviso making the princii)al pay-

able on default in payment of interest.

This is especially necessary because the power of sale,
although exercisable on default in interest, is so framed as
to be a suitable remedy only in case of default in payment
of principal (d). The moneys arising on the exercise of the
power of sale are to be applied, 1st, in payment of expenses ;
20d, in payment of the moneys which are then due and
owing, etc., etc.; 8rd, in payment of subsequent incum-
brances, etc. This clause can of course be added by the
drafisman among the * special covenants.” The necessity
for it is further apparent, when we consider the next
objection.

6. There should be a proviso giving the mortga.gee a
right of entry on default, and a covenant for quiet posses-
sion. .
We admit that in making this suggestion we are, perhaps,
departing from the rule we laid down for ourselves, not to
discuss the policy of the Act, but to accept it as we find it.
Such a clause would clearly be against tbe spirit of the
provisions in regard to mortgages, and might be ruled
inadmissible if inserted among the ‘ special covenants ” in
the mortgage as not being “in substantial conformity, etc.,
ete.,” and as creating an ‘estate’ or ‘‘interest’ in the
land ; but we find tbat the Victorian Statute gives.the

(d) R. 8. C. cap. 61, sec. 77.
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mortgagee full powers of entering into ‘possession and
receiving rents and profits, as well as a right of distress (e).
There does not seem o be any good reason for depriving
the mortgagee of these valuable privileges, and when Par-
liament undertakes to legislate as to the particular form of
security a mortgagee shall accept, it is surely not unrea-
sonable to expect that everything that will tend to make
the statutory security a safe one, without sacrificing the
principle of the legislation, will be inserted among the
mortgagee’s rights.

7. There should be a fall power of dlstress

Oar remarks under the last heading apply with: equafl
force to the power to distrain. In the light of the decision
in Trust & Loan v. Lawrason (f), the distress clause, from
the ordinary Short Form of Mortgage, could be appro-
priately added among the ‘‘special covenants ;” since it
neither creates nor implies any ‘‘ estate ”’ or *‘ interest ” in
the land, but has been construed to be a mere license. But
we think a statutory provision, giving to mortgagees the
right to distrain, as landlords, for interest in arrear, would
make the security a more valuable one.

8. Finally, there should be some provision, similar to the
Short Forms Act, providing short forms for all special
covenants likely to be required. The statutory covenants
+mplied in lease or mortgage, are set out in Form I. of the
Schedule to the Act, but we bave attempted to shew that
there are several other covenants, of essential importance,
that might just as well be inserted in ** Short Form,” while
others, such as the covenant to insure, will readily suggest
themselves. At present, a not uncommon practice is to
insert these gpecial covenants in ‘“ Short Form,” and then
to add a special clause, providing that they shall have the
extended meaning given to them by the ordinance respect-
ing Short Forms, etc. But this is o rather clumsy device,
and the statute itself mnght very well provide short for ms
of “ special covenants.”

() See secs. 83 and 89 of the Act.
(f) 10 8. C. R. 679.
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We do not -discuss the question as to *whether the
ordinance respecting Short Forms has been repealed, as
we understand the ordinance is now expressly repealed by
the Revised Ordinances of the N. W. T. which came into
force on the 1st March, 1889.

We do not wish to offer any general conclusions in regard
to the Act, beyond observing that the practitioner, who is
called upon to advise on any question of real property law
in the Territories, has to proceed very slowly and
cautiously, for, instead of having general principles, and
judicial decisions to guide him, he has now to interpret a
difficult and complicated statute, principally by the unaided
light of his inner corsciousness. Under these circumstances,
it can readily be understood, that we.do not set up any
claim to have arrived at the correct solution of all the pro-
blems we have been discussing; the most we ecan hope is
that we may have indicated some of the dangers that beset
the conveyancer, whose subject-matter happens to be land
in the North-West Territories.

C.C. McCAUL.
Lethbridge, N. W. T. JOHN C. F. BOWN.

Nore.—The following form of mortgage is one that has been adopted
by the writers in their respective practices, at Lethbridge and Calgary,
and has been accepted for registration in the South Alberta Land Regis-
tration District :

MEMORANDUM OF MORTGAGE.

1. A. B,, of the of in the
hereinafter called the Mortgagor, being registered as
owner of an estate (in fee simple, or as case may be), subject, however, to
such encumbrances, liens and interests as are by memorandum under-
written or endorsed hereon, of all and singular th “certain tract or
parcel of land situate, lying and being in

in consideration of the sum of $ lent to me by C. D. of, eto., herein-
after called the mortgagee the receipt of which sum do hereby
acknowledge, covenant with the said mortgagee, C. D., as follows :

FIRSTLY,—That I will pay to the said mortgagee, C. D., the above
sum of § at on the .
day of
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SECONDLY,—That I will pay interest on the said sum at the rate of
per annum half yearly, on the
day of and the day of
in every year

THIRDLY,—(a.) And in case the said principal sum shall not be paid
when due, that I will continue to pay interest at the same
rate and in the same manner until the whole of the said
prinicipal sum shall be fully paid and satisfied. And will
pay all rates, taxes, charges and assessments, now or here-
after to be rated, taxed, charged or assessed against the
said lands.

(b.) That tho said mortgagor will execute such further
assurances of the said lands as may be requisite.

(c) That the ssid mortgagor will insare the buildings on
said lands to the extent of not less than $

(d.) Provided that the mortgagee may distrain for arrears
of interest.

(e.) Provided that in default of the payment of the interess
hereby secured, the principal hereby secured shall become
payable.

(f) And it is hereby expressly agreed and understood that
all the covenants, provisoes, matters and things berein con-
tained shall be binding upon, and be for the benefit of the
said parties and their respective heirs, executors, adminis-
trators, assigns and transferees. And further, that when-
ever or wherever any of the words, expressions and claunses
set out in the First column to the Second schedule to
Ordinance No. 1 of 1881 of the ordinances of the North-
West Territories, entitled ‘ An Ordinance respecting Short
Forms of Indentures,” are herein written or printed, such

- words. expressions and clauses shall have the extended
meaning given to them by the second column of the said
schedule, as if this instrument were drawn in pursuance of
and fully complied with the provisions of the said Ordinanoce,
notwithstanding any express or implied repeal of the same.

And for the better securing to the said morgagee, C. D.,
the repayment in manner aforesaid of the principal sum
and interest, l HEREBY MORTGAGE to the said mort-
gagee, C. D., my estate and interest in the said lands.

IN WITNESS WHEREOF I have hereunto signed my
name and affixed my seal this day of
A.D. 188

Bigned, sealed and delivered by the said A. B.
a8 mortgagor, this day of
A.D. 188 in presence of
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EDITORIAL REVIEW.

The Jecuits Estatss Aot.

The Act which has caused so much discussion in the
public prese, has seme interest for lawyers, as it is possible
to raise an important constitutional point with respect to it.

Without noting the inconsistencies of the position taken
by the contracting parties,—the Church of Rome and the
Government of Quebec,—we might remark first, that the
vulgar impression that the Province of Quebec has peculiar
rights depending upon treaty with France is entirely
erroneous. Canada was ceded to Great Britain “in the
most ample manner and form, without restriction.” The
King of Great Britain agreed at the same time to *‘ grant the
liberty of the Catholic religion to the inhabitants of Can-
ada” and to give orders ‘‘ that his new Roman Catholic
subjects may profess the worehip of their religion, accord-
ing to the rites of the Romish Church, as far as the laws
of Great Britain permit.” This was followed by a procla-
mation and an Act of Parliament (14 Geo. III. cap 88)
which, * for the more perfect security and ease of the minds
of the inhabitants of the said province” declared * that
Jis Majesty’s subjécts, professing the religion of the Church
of Rome of and in the said province of Quebec, may have,
hold and enjoy, the free exercise of the religion of the
Church of Rome, subject to the King's Supremacy, declared
and established by an Act, made in the first year of the
reign of Queen Elizabeth and that the clergy of the said
church may hold, receive, and enjoy, their accustomed dues
and rights, with respect to such persons only as shall pro-
fess the said religion.” By the passing of this Act, which
provided for the Government of the Province, the Crown
discharged its only obligations under the treaty. How far
this Act, or the treaty, could create any greater rights than
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protestant subject of His Majesty enjoyed, it is difficult to
see. There are no rights arising out of the treaty except
liberty to profess the religionn of the Church of Rome, and
that only so far as the laws of Great Britain permit, the
same liberty of worship which is enjoyed in every Province
of the Dominion, by every body of Christians, and no more.
We have referred to this, because it must be acknow-
ledged in approaching the question, that Great Britain is
under no continuing obligation to a foreign power in deal-
ing with her subjects in Quebec, nor could she be, without
s partial surrender of sovereign power. Any accretions to the
rights and privileges granted by the Act just cited, depend
entirely and exclusively upon the fact of self-governing
powers hawing been given to the Province. There was a
very important constitutional limitation in the Act cited, by
which no ordinance touching religion should have any force
or effect until it should have received His Majesty’s sanc-
tion. But the succeeding changes in the provincial con-
stitutions gave greater liberty of action in domestic affairs ;
and the power to legislate so as to confer new and import-
taot rights upon favoured individuals or bodies is now
derived entirely from the right to make laws subject only
to disallowance by the Governor-in-Council.
The policy of disallowing a provincial Act must be deter-
mined by responsible ministers of the Dominion. They
are constitutionally answerably to Parliament and the
people, and as has frequently been shown, the right to dis-
allow Acts was not granted in order that unconstitutional
or invalid legislation might be got rid of, but in order that
fhe more important policy of the Dominion should not be
Inlerfered with by the provinces. The whole course of
English History shows a struggle with the ecclestiastical
bouses to prevent property from falling into their hands.
Tbe policy both in England and her colonies has been the
same—to prevent the property of the nation from falling
into mortmain. But it is & question, not of legality, but
of policy, and with the policy of the governments of the
day we have nothing to do. 1f a particular Province choose
lo depart from this policy and permit the absorption of
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property by ecclesiastical orders, it is undoubtedly acting
within its constitutional rights. The Governor in Council
would also be acting within his constitutional rights in
opposing such a policy by disallowing all Acts tending
thereto; but it is a question of policy, as we have said, and
not of law. The Act then must be looked at with regard
only to its contents.

It recites the negotiations which took place between the
Government of Quebec and the Church of Rome, and then
proceeds to ratify them. The Lieutenant-Governor is
authorized to pay the sum of $400,000 ‘“ in the manuer
and under the conditions mentioned in the documents "
recited. He is also authorized to transfer to the Society of
Jesus the rights of the Province in Laprairie Common, in
commemoration of the settlement. He is then authorized to
pay $60,000 to the Protestant committee of Public Instrue-
tion. He is finally authorized to dispose of the whole of
the property known as the JeSuits’ Estates. The terms of
the negotiations are shortly these :—There being no legal
obligation to compensate the Jesuits, a moral obligation is
deemed sufficient, and a claim for restitution in kind having
long ago been abandoned by the Jesuits, it was determined
to make a pecuniary compensation. The money was to be
expended exclusively within the Province, and complete
and perpetual concession was to be made of all the property
to the Government. Then, it was agreed that the negotia-
tions should be ratified by the Government and the Pope,
and that the proceeds of the sale should remain in the
possession of the Government as a special deposit until the
Pope should have ratified the settlement and made known
his wishes respecting the distribution of the money.

In order fully to appreciate the final settlement which is
embodied in the correspondence, it is necessary to read the
whole correspondence. It is noticeable, that it is only after
‘“ His Holiness was pleased to grant permission to sell the
property * * upon the express condition that the sum
received be deposited and left at the free disposal of the
Holy See,” and after a modification of the terms as sug-
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gested by the Preniier was madé in the-following terms :—
*“The Pope allows the Government to retain the proceeds
of the sale of the Jesuit estates as a special deposit to be dis-
posed of hereafter with the sanction of the Holy See,” that
negotiations are entered upon, and finally concluded by
correspondence as already mentioned. The Act then pro-
fesses to ratify the arrangements, and authorizes the pay-
ment of $400,000 to the order of the Pope.

While a long correspondence is notoriously remarkable
for elasticity inits terms and the meaning to be assigned
to it, and therefore difficult of construction, there are two
salient points in this one, the first that the Pope grants per-
mission to sell the estates which by the Act are declared to
belong to the Crown ; the second that he allows the Gov-
ernment to retain the proceeds of the sale as a special
deposit subject to his disposal. Inasmuch as the estates
belonged to the Crown, as recited in the Act, and the
Church of Rome had no title thereto, the sanction of the
Pope is unnecessary and unmeaning unless it is construed
as a permission to the Legislature to deal with lands which
are the property of Her Majesty, as the Legislature has con-
fessedly recognized and acted upon this permision. It
amounts to an unwarranted deference and a subordination of
Her Majesty's power to that of a foreign nuthority. Again,
while the Pope after giving his sanction tosell the estates
professedly allowed the Government to retain the * proceeds
of the sale” asa special deposit subject to be disposed of by
him hereafter, it is notoriously the fact that the subsequent
negotiations and the Act itself do not provide for sale and
retention of the proceeds but provide that $400,000
shall be given iu lieu of the estates out of * any
public money” at the disposal of the Government. Noth-
ing is said about the proceeds of sale, and though they
might fall far short of $400,000 the public money to that
extent is so disposed of, while if they should in future
exceed that sum there is nothing to prevent the Pope from
making, but on the contrary everything to encourage him
to make, a demand therefor, as the stipulation ratified by
the Act is that the proceeds of the sale are to remain at his
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disposal ; and if a inoral claim is at the present time suffi-
cient to base a demand upon, the negotiations ratified by
Act "of the Legislature are of greater moment in making
such a claim. Whatever therefore may be the effect or
result of the recitals, the actual fact is that the Government
has presented $400,000 of public money to the Pope to be
disposed of as he pleases. o

The constitutional question that arises is not the voting
away of public money, be the pretext never so shallow, but
the subordination of the Sovereign to a foreign authority,
and the placing of Her Majesty's public funds at the dis-
posal of the same foreign authority. It is of course an
unquestionable and fundamental proposition of law that
the Legislature cannot - deny the "sovereignty of Her
Majesty or acknowledge the sovereignty of any other person,
especially as under the constitution it derives its sole au-
thority from an Act passed by the Imperial Parliament.
But there is authority for saying that such a proceeding
would be unconstitutional. In International Bridge Com-
pany v. Canada Southern R. Co. 28 Gr. 114, the effect of
concurrent legislation of the Parliament of Canada and
the Legislature of New York respecting the International
Bridge Company was considered, and Proudfoot, V.C.,
said ‘‘ If Canada has chosen {0 pass an Act in terms simi-
lar to the New York Act, it derives its validity from the
Canadian Legislature, not from the Legislature that origin-
ally created it. Noexpress clause was required to exclude
the laws of one from operating in the territory of the other;
the exclusion arose from the countries forming part of dif-
ferent nationalities with different sovereign powers. Each
country.has assented to the corporation created by it uniting
with the corporation created by the other, and bringing
into the union the rights and liabilities conferred or im-
posed upon it, and certainly Canada has not introduced the
provisions of any Act of Congress passed subsequent to the
union applying to the united Company. Were the Canadian
Parliament to endeavour to do so—to say that Canadian
subjects, and Canadian corporations, are to be subject to
legislation that might be passed by Congress, it would I ap-
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prehend be unconstitutional, it would be authorizing a
foreign power to legislate for its subjects, an abdication of
sovereignty inconsistent with its relation to the Empire of
which it forms a part.” So, when a Canadian Legislature
seeks and accepts foreign permission to deal with Crown
Lands, and holds the public funds subject to the disposition
of the foreign authority its action may well be characterized
in like terms.
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COUNTY OF YORK LAW ASSOCIATION.

ANNUAL REPORT, 1888.

The Trustees in presenting their third annual Report to
the Association again take pleasure in reporting that the
affairs of the Association are in a prosperous condition.
There has been a large addition to the membership during
the year, sixty-six new members having subscribed for
stock.

Since the last annual meeting the Report of the Joint
Committee of the Law Associations has been embodied in
the new Rules of Practice, and since their promulgation a
sufficient time has elapsed to make it plain to the profes-
sion that these rules have simplified practice and are a well
attempted effort to bring about more effectually the fusion
aimed at by the Judicature Act.

The strong recommendationof the Joint Committee which
provided for the fixing definitely of the mode of trial before
trial has not been adopted in the rules. It is understood
tbat the Judges in dealing with this recommendation in so
far as it relates to trial by Jury, apart from the question
of ultra vires, have deemed it inexpedient to interfere with
the expressed wish of the Legislature embodied in the 76th
and following sections of the Judicature Act. The Trus-
tees suggest that a representation be made to the Attorney
General upon this subject and that legislation be asked to
carry the recommendation of the Joint Committee into
effect.

The important question of the establishment of a per-
manent circuit list which will bring about a more complete
fusion of the Divisions of the High Court will receive the -
further consideration of the Joint Committee of the Judges
and the Law Associations. This Joint Committee have
agreed to the suggestion that two Judges shall sit in each
week, before whom motions may be brought according to
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the following scheme, without regard to the divisions in
which the papers relating to such motions may be styled:
Monday Tue'day | Wedn’sday | Thureday

Division A | Chambers | Court | Appeals | Court Motions
Motions| from
Reports

! |
Division B Court Cha'ber| Court Chambers
Motions |Appeals| Motions

|

This scheme is now before the Supreme Court of Judica-
ture for consideration.

This Committee havealso suggested that the minor
differences of practice in the officesof the various divisions
at Osgoode Hall should be brought to the attention of the
Attorney-General, and that he should be requested to
desiguate some officer to whom such differences in practice
should be referred for arrangement so as to ensure con-
formity.

The question of the increase of Judicial salaries has
been lately pressed upon the authorities. That an increase
should be made is freely admitted, and the trustees hope
that during the next sittings of Parliament a measure will
be passed for this purpose.

The trustees have endeavoured during the past year to
expend the available funds in the purchase of books most
needed by members. The daily attendance in the Library
8 now however so large, and the demands for books are so
varied, that the Trustees cannot expect that the collection of
books will anything like answer requirements for years to
come.

During the year nothing whatsoever has been done to
Temedy the scandalous condition of the present court house,
nor has any effort been made by the City to comply with
the statutory- requirersent imposed by the Act passed
duringthe session of 1887. It was the duty of the Corpora-

tion forthwith after the passing of that Act to proceed with
the erection of a mew court house so as to complete the
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same before the 26th of June 1888. No attempt has been
made to comply with that duty. The attention of the
Mayor and Council has been called to this matter and the
following resolution passed by the Trustees has been trans-
mitted to them :

“ Whereas it was the duty of the Corporation of the City
of Toronto to commence forthwith after the passiog of the
Act 50 Victoria Chapter 72 and proceed with the erection of
a new Court House in the City of Toronto, And whereas
the work has not been proceeded with,

Resolved that the attention of the Mayor of the City of
Toronto be directed to the provisions of the Act, and that
he be urged to forward the erection and completion of the
Court House, and that in default of such work being forth-
with commenced and actively prosecuted such prcceedings
by way of indictment and otherwise be taken as may be
advised to compel the performance of the duties imposed
by the Act.” ’

It is understood that a measure is to be introduced dur-
ing the present sittings of the Legislature for the division
of the City Registry Office. The following Resolution
. passed by the Trustees has been transmitted to the At-
torney General.:

*“ Whereas under the system of registration which is at
present in force in the City of Toronto the lands within the
said City are divided into park lots containing one hundred
acres each and town lots of smaller area, upon which
respective park lots or town lots all instruments affecting
the lands therein contained are registered until the owners
of said lands choose to register plans relating to their hold-
ings,

“ And whereas in many instances no plans have been
registered upon the said park lots or town lots, or upon
coneiderable portions thereof, by reason whereof it is neces-
sary that each person who is called upon to search his
title to the smallest portion of the said lands shall peruse
all instruments registered upon the said park lots or town
lots, for the purpose of ascertaining whether they or any
of them affect the title to the particular lands in question,
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which instruments in many cases amount to several thou-
sands in number and to peruse which necessarily consumes
a great amount of time and involves the incurring of great
risk and expense ;

“And whereas it is expedient that the Registry Laws
and the Registry offices should be framed and regulated so
as to afford the greatest possible facilities to persons search-
ing titles to land ;

“Be it therefore resolved that, in the opinion of this
Board, before any sub-division of the Toronto Registry
Office be made, the grievances aforesaid should be removed
by legislation providing for the sub-division of all the lands
in the City of Toronto into small blocks or sections ;

“And providing for the preparation of Abstract indices
in books of a convenient size relating to the said sub-divi-
sions, each of which Abstract indices shall extend from the
Crown Patent onwards, and shall contain those registrations
only that affect the sub-division to which the said abstract
index relates ;

“And provided that whenever a plan of any lands has
been or may be registered in the said Registry office, an
Abstract index shall be prepared in Abstract books of con-
venient size relating to the lands comprised within the said
plan which Abstract index shall extend from the Crown
Palent onwards and shall contain those registrations only
that affect the lands comprised within the plan to which the
said Abstract index relates ;

“And providing that the said Abstract indices shall with
reference to each instrument therein mentioned indicate a3
concisely as may be the lands which are by the said instru-
ment affected ; .

“ And-providing for the duplication or further multipli-
tion of the said Abstract indices as convenience shall
require ;

“And be it further resolved that in the opinion of this
Board the above mentioned reforms can be better secured
by the continuance of the existing system of registration
under the Regietry Act presided over by a single Reglstrm

than by g sub-divided system and a multiplication of offices."
VOL. IX. C.L.T. 7
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The Trustees under the powers conferred upon them by
the Declaration of Incorporation and in obedience to a
request made by the Libraries Aid Committee of the Law
Society at a meeting of the Board held on the: 8rd of
November last altered by-law number twenty-six of the
Association by striking out the words ‘ first Monday in
February” in the second line thereof and inserting in lieu
thereof the words “ last Monday in January” and this alter-
ation is submitted for approval at the next general meeting
of the members pursuant to the provisions of the Declara-
tion of Incorporation.

The Trustees record with great satisfaction the high
opinion they continue to entertain of the services of the
Librarian.

One member of the Association, Mr. James Maclennan,
Q.C., the Vice-President elected at the last annual meet-
ing was appointed a Justice of the Court of Appeal during
the year. :

The Trustees record with deep regret the death of one
member during the year, Mr. W. A. Foster, Q.C.

The Historian of the Association has during the year
published his lives of the Judges, & most valuable contribu-
tion to the history of the Dominion.

At the date of the last annual report the association
numbered 256 members. There are now 814 members.
The particulars required by the by-laws accompany this
report being: 1. The names of the members admitted
during the year. 2. The names of the members at the date
of this report. 8. A list of the books contained in the
library. 4. A list of books added to the library during the
year. 5. A list of periodicals received during the year.
6. A detailed statement of the assets and liabilities of the
association at the date of this report and of the receipts
and disbursements during the year.

The treasurer’s accounts have been duly audited and the
report of the auditors will be submitted to you for your
approval.

January 27th, 1889.
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BOOK REVIEWS.

A Manual of the Practice of the Supreme Court of Judi-
cature in the Queen’s Bench and Chancery Divisions. In-
tended for the use of students and the profession. By
Joux INDERrMAUR, Solicitor ; First Prizeman, Mich. Term,
1872 ; Author of “ Principles of the Common Law,” ¢ Epi-
tomes of Leading Cases,” ‘‘Manual of the Principles of
Equity,” ete. Fifth Edition. London: Stevens & Haynes,
1888. :

This Edition of this well known work is brought out to
include the changes made by rules passed and decisions
given since the last Edition. Owing to our provincial
rules not having followed the English rules the work is not
of use to the profession in this province, but no doubt will
find an easy sale in England.
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REVIEW OF EXCHANGES.

Albany Law Journal.—2nd June, 1886.

Can the Judiclary Determine Whether a Statute Exists ? by
Guy C. H. Corriss. Concluded in the following number. At common
law the enrolled Act is conclusive as to its own existence; but it may
show on its face that it is void. In our system of law the printed copies
printed by the Queen’s printer are evidence. In the United States the
laws vary as to the obligation to keep journals of the proceedings in the
legislatures. Where it is obligatory, the Courts take judicial notice of
the journals and their contents, but they do not-affect the Act unless they

. are silent respecting some requirement specifically directed to be entered
therein. The Courts will not go beyond the journals. nor receive parol
evidence on the question. If the journals are lost, the enrolled Act is
conclusive and controls the printed stutute.

1bid.—23rd June, 1688.

The 17th Section of the Statute of Frauds and Perjuries, by
Martiy W. Cooke. The supposed origin of the statute is touched upon,
the criticisms of Sir James Stephen and Mr. Pollock in the Law Quar-
terly are criticised, and the statute defended.

Ibid.—25th July, 1888.

Right of innooent Purchaser of Land to Apparent but not
Real Fixturee, by Guy C. H. CorLiss. Concluded in following number.
The discussion ranges over those cases in which sales of chattels have
been made to the owners of land on the agreement that the property
should not pass till payment. The right of the purchaser of the land
depends upon whether the agreement obtains against him. There are
American authorities both ways. Registration of a chattel mortgage has
in some cases been held notice to the purchaser, who is thus under an
obligation to search for chattel mortgages as well as for executions and
arrears of taxes. If there is no chattel mortguge it is said in some cases
that the owner of the land cannot convey what he does not own. So it
was held in this Province in Weir v. Niagare Grape Co., 11 Ont. R. 700.
But in view of the registry laws, that is no objection, for title may be
acquired by priority of registration to land which has previously been
conveyed, and so was not the property of the grantor. In other cases it
i8 held that as against a purchaser of the land the chattels must be
actually, not ideally, severed, otherwise he acquires title to them.
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Ibid.—-5th September, 1588.

Equitable Lien of Morigageo on Insurance Policlos and
insurance Monoy, by Guy C. H. Corriss. On the maxim that equity
regards that as done which should have been done, there are many cases
which hold that the mortgagee has a lien on insurance money where the
mortgage contains a covenant that the mortgagor will insure the buildings
upon the mortgaged property for the benefit of the mortgagee, although
the policy is not payable to the mortgagee.

Ibid—10th November, 1888.

Truste for Charity. Recent American cases are cited in which
charitable trusts are construed.

Ibid.—1st December, 1588.

Driaks and Drinking, by R. Vasuox Rockrs. A number of American
asesare cited .

Ibid—22ud December, 1588.

Dofactive Gensral Assignments, by W. F. Eruiorr. A consider-
ation of state laws concerning assignments.

Toid.—29th December, 1858,

fademnitor, How far Bound by Judgmont, by Guy C. H. Coruss.
When a person is bound to indemnify another against loss or linbility, a
Jjudgment obtained against the party indemnified is prima facie evidence
aguinst the indemmnitor, in some cases (as it is held) though there was no
notice to the latter, in others only where he has had seasonable notice, so
that be might prepare himself for defence.

Central Law Jonrnal.—18th May, 1888.

Effect of Admissions by Partnors, by Srewart Rararse. The
subject is discussed under the following heads:- What admissions are
sufficient or insufficient to prove or disprove partnership ; rule as to
*holding out,” and what constitutes * holding out ” ; effect of not pre-
venting nse of firm name; when admissions bind the firm; when they
are sdmissible as proof ; declaration in favour of firm or partners mak-
ing them ; admissions subsequent to dissolution; revival by admissions
of debt barred by statutes of limitation ; acceptance of service of pro-
ess by one partner ; confession of judgment by one partner.

Ibid.—25th May, 1848.

Character in Oriminal Oasos, by D. R. N. Bricksuny. After
¢iting American cases, the learned writer concludes : ** It seems therefore
that evidence of the character of the deferndant is admissible in almosg
every case, while evidenoe of the character of the deceased, or of the
Prosecuting witness is admitted only in particular cases.” :
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Ibid.—1st June, 1888.

Ordor Appointing Recoivor in Mortgago Foreclosurs. The
American practice is detailed and cases cited.

Ibid.—8th June, 1888. -

Liability of Retiring Partners Without Notico of Dissolution,
by Skxmour D. TromesoN. After stating the general doctrine, the learned
writer shows that the rule applies only in favour of persons who have
had previous dealings with the firm ; but a retiring partner may become
liable to strangers by a ‘ holding out.”” The rule does not apply as
against dormant partners, nor does it apply to a firm trading under a
corporate name. Actual notice should be given to previous customers,
and notice of publication to the public generally.

Itid.—15th June, 1588.

Contracts in Restraint of Trade, by E. E. DoxnerLy. A valid
contract in partial restraint of trade must contain, in addition to the
elements of an ordinary contract, a reasonable restriction or limitation
as to space. If the limitation be general as to space, a limitation as to
time will not cure the illegality ; if partial as to space the absence of a
time limit will not taint it with illegality. The construction is for the
court which will not look at the sufficiency of the consideration. The
remedy on breach 18 either at law.or in equity.

Ibid.—22nd June, 1888.

Slstor State Corporations, by D. R. N. BracksurN. The common

" law rale that a corporation could not be sued outside of the jurisdiction

which created is cited. The various Americau statutes imposing con-

ditions upon foreign corporations coming within the state, are referred
to and cases thereon cited.

Ibid.—Gth July, 1888.

Questions of Faot for the Judge, by Skyyour D. Taompsox.
When the admission of evidence depends upon a preliminary question of
fact, the Judge should determine it. But the Judge is not bound to
decide the question if his decision would be equivalent to deciding the
main issue. As for instance, where the legitimacy of a person was in
question, his declarations were objected to on the ground that it was not
established that he was a member of the family until the legitimacy was
proved. But the Judge, Lord Penzance, held that a prima facie case of
legitimacy having been made the declarations should be admitted, as
their exclusion wonld practically determine the main issue, the illegiti-
macy. Other illustrations are given. Admissibility of documentary
evidence, of depositions of witness unable to attend, questions of privi-
lege, dying declaration, threats or promises excluding confessions, usage
of trade or business, are treated of in like manner.
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Id—13th July, 1388.

Dying Deoclarations. The general principle is stated, but the
the reason is said not to be certainly fixed. It has been held that they
are admissible on account of the solemn ocoasion on which they are
spoken, and also because of the necessity of the case in order that the
murderer should not have the benefit of his own destruction of the
witness. They are admissible only if the deceased believed that death
was impending. Preliminary proof of the circumstances under which
they were made is necessary in order to admit them; and it is sufficient
if the witness gives affirmative answers or significations of assent by
gesture to leading questions. Opinions of the deceased are not admissible;
facts only can be proved by the declarations.

Tbid.—20th July, 1888.

Tendor of Amount Due on Mortgagee. The tender must be
made to the mortgagee who must be sought out for the purpose, and
must fulfil the ordinary requirements of a tender of a sum of money for
debt. The effect upon the relative rights of the parties and the lien on
the land is treated of.

Ibid.—27th July, 1888.

Argument to Jury in Criminal Cases, by ALsrrr B. GuiLsane,
As a rale argument by illustration or a reference to matters of history or
public notoriety do not invalidate a verdict unless it can be shown tha$
they have done some serious wrong. The conduct of the trial depends
largely upon the discretion of the presiding Judge, who may allow greas
latitude. Abusive language or language calculated to excite prejudios,
have been Leld in some American cases ground for a new trial.

Ibid—3rd August, 1888.

Powers of Foreign Involuntary Assignments, by Wiinu
Wemsrza. A foreign involuntary assignment does not pass the title to
domestic realty which cannot be affected by an extra-territorial law.
Personalty, being governed by the law of the domicil will pass by such
an assignment, provided that domestic creditors’ rights are not interfered
with, Cases illustrative of the application of assets to the claims of
domestic and foreign creditors respectively are cited.

Ibid.—10th August, 1888..

Transactions Resembling Saloe. Definitions of sales are given.
The negotiations preliminary to the sale are not a sale, but amount at
most to an éxecutory agreement which culminates in a bargain and sale.
A gift, delivery in acocord and satisfaction, etc., do'not amount to a sale.
Compensation for services in kind is not a sale of the commodity. Pay-
ment of & note by a third person is not a purchase of it. A sale of
liquor by a clab to ite members is not & sale within the meaning of a
siatute forbidding the sale of liquor without a license,
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Ibid.—17th August, 1888.

Bona fide Holder of Negotiable Paper—Notice from the ins-
trument, by Wx. M. Rocken.. A person taking negotiable paper before
maturity for value without notice of any equities, takes a good title.
But notice may be given by the appearance of the instrument. One who
takes a bill dishonoured on its face, cannot claim the privilege of bona
fide holder. In such a case the question of notice is for the Court.
Instances of this are given. If diligence in inquiry is used it will pro-
tect the holder, but he is responsible for negligence.

Ibid—24th August, 1888.

Foreign Marrlages. A number of English and American cases are
cited.
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TRUST INVESTMENTS.

THE subject of trust investments is one that obviously

is too large to be fully dealt with in the compass of a
magazine article. All that is hoped is that & few of the
main points in this connection may be brought out by
Teference to some of the leading authorities.

The subject may for present purposes be conveniently
treated in three divisions.

(i) The nature of the securities upon which trust invest-
wments may be made.

(il) The precautions to be observed in making trust invest-
ments.

(iii) The duty of trustees with regard to the calling in ot
rust investments.

(i) The nature of the securities upon whick trust invest-
ments may be made.—A very full discussion of this subject
will be found in the works cited in the note (a). A refer-
ence to the cases collected in these works will show
that a decision of the question now under consideration
depends chiefly upon a process of eliminating from a
list of possible securities that very large number that
the Court has from time to time declared to be unsuit-

~ {a) Lewin's Law of Trusts, 8th ed., chap. 14, sec. 4; Watson’s Com-
pendium of Equity, 2nd ed., p. 996 et seq.; Perry’s Law of Trusts, 2nd
ed., section 453 et seq.; Brice v. Stokes,2 W, & T. L. C. 6th ed. 967, as p.
995 ; Chitty's Equity Index, 4th ed., p. 7014.

VOL. IX. C.L.T. 8
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able for truet investments. Of positive decisions there
are not many. By Statute (b), however, the perplexed
trustee is afforded some firmer foothold, and  finds that.
he may (unless there be some declaration to the con-
trary in the instrument creating the trust) invest trust
moneys in any stock, debentures, or securities of the
Government of the Dominion of Canada, or of this
Province ; or in securities which are a first (c) charge on
land (d) held in fee simple ; or in the debentures of certain
classes of corporations specified in the Act.

The chief rule to be deduced from the cases is that,
without the clearest and most express authority in the
instrument creating the trust, the trustee cannot safely
make investments upon securities of a personal or possibly
speculative character. Even power to invest upon ‘‘any
securities ’ is not eufficient to justify the trustee in accept-
ing personal securities (¢) ; and wide discretionary powers-
as to investment do not authorize an investment upon
speculative securities (f). Where there is authority to-
invest upon personal securities it is most strictly construed.
Thus in Langston v. Ollivant (g), executors had power to
place out funds upon such real or personal security as
should be thought good and sufficient. The executors lent
to a man in trade, the husband of the cestui que trust, £500
of the trust funds upon his bond, at the same time lending
him £600 of their own money. At this time the man was
in good credit, but he afterwards failed and a loss occurred.
The trustees were held liable for the loss upon the ground
that the transaction was not really an investment but

(3) R. 8. O. cap. 110, secs. 29 and 30.

(¢) Carter v. Hatch, 31 C. P. 293, is a case in which an investment on.
second mortgage was held improper.

(d) In this Province: Burritt v. Burritt, 27 Gr. 144; and see Lewin's.
Law of Trusts, 8th ed. p. 329.

(e) Lewis v. Nobbs, 8 Ch. D. 591.

(f) Burritt v. Burritt, 27 Gr. 144 ; Smith v. Smith, 28 Gr. 114; New
London & Brazilian Bank v. Brocklebank, 21 Ch. D. 302 ; Stretton v. Ash-
mall, 3 Drew. 9; Re Brown, 29 Ch. D. 889. In the laet case there was
power to invest in such mode or modes as trastees should in their un-
controlled discretion think fit; yet a bona fide investment in the bonds
of u foreign government was directed to be realised as soon as possible.

(9) G. Coop. 33.
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merely an accommodation loan. Instances of & similar
nature might be multiplied, but the cases can be readily
referred to in the books above mentioned.

Power to ‘‘invest in real estate” may authorize the
purchase of real estate (k).

Strict compliance with the provisions of an investment
clause isin all cases necessary. Thus in Webb v. Jonas (i),
trustees were held liable where the trust deed authorized
them to invest ** in their or his names or name ” on * real
securities,” and they invested in a contributory mortgage
of freeholds, the Court being of opinion that it was of the
very essence of the investment clause that the security
should be in the names of the trustees alone. An
analagous decision is that of Consterdine v. Conster-
dine (j). In that case three trustees were appointed with
an absolute diseretion to sell and invest. It was held that
they were not justified in investing in shares of a company
in which only one trustee could be registered as owner, and
where, therefore, there might be danger of loss through
want of joimt contrBl.

What may be a perfectly justifiable investment at
ome time may at another under different circumstances
be an entirely unjustifiable one. In Re Maberly (k),
trustees were given certain funds upon trust to in-
vest them in freehold land in Ireland. It was held that
owing {o the unsettled condition of that country it would
be a breach of trust, notwithstanding this direction, to
invest funds there. So in Buss v. Godsall (1), trustees
under a marriage settlement were empowered and required
8t the request of the wife to advance part of the funds to
the husband on the security of his bond. The husband
became insolvent, and the wife then required the trustees
to make a loan to him. It was held that there was such a
change in circumstances that the clause was inapplicable

(k) Re Barwick, 5 O. R. 710, and cases there cited.
{i) 39 Ch. D. 660.

() 31 Beav. 330.

() 83 Ch. D. 455.

(1Y.4.C.C.C.e617.
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and that the trustees were justified in refusing to make the
loan. Upon the converse question, whether a trustee is
justified in making inveetments upon securities that are
proper, e. g., in consequence of statutory authorization, at
the time the investment is made but were not proper at
the time the trust was created, there has, in England, been
some conflict of authority. Our statute however probably
removes any difficulty of this kind (m).

Where an improper investment is made the trustee
is liable for all subsequent consequences, however unex-
pected, or however remotely connected with the original
breach of trust. In Kellaway v. Johnson (n), there was an
unsuthorized sale and investment, and the trustees were
held liable for a subsequent loss, the root and cause of tke
loss being the original unauthorized sale. In Fyler v.
Fyler (o), trustees obtaining an unauthorized but ample
security, were held liable for a future loss traceable to that
first error. In Cocker v. Quayle (p), trustees had power to
lend on bond with the consent in writing of a certain person.
They lent with oral consent and witBbut taking a bond.
The borrower subsequently became bankrupt and a loss
occurred. It was held that as the original loan was made
in an unauthorized way they were liable for all future loss,
though in the result the position would have been exactly
the same. Had they complied, in making the loan, with the
terms of the trust deed, a bond debt and a simple contract
debt would have been in the same position in the bank-
ruptey proceedings. And it is laid down in Clough v. Bond
(q), that where a line of duty is not strictly pursued and
loss is eventually sustained, the trustees are liable, however
unexpected the result, however uulikely to arise, and how-

(m) Lewin's Law of Trusts, 8th ed., pp. 307, 8315; Re Tuckett's Trust.,
57 L. J.Ch. 760; 58 L. T.N. 8.719; 36 W. R. 542; Re Wedderburn's
Trusts, 9 Ch. D. 112; Waite v. Littlewood, 41 L. J. Ch. 636; Re Ward’s
Nettlement, 2 J. & H. 191; Re Simson’s Trusts,1 J. & H. 89; Dodson v.

Sammell, 6 Jur. N. 8. 137; 1 Dr. & Sm. 575; Re Miles's Will, 5 Jur. N. 8.
1236 ; Page v. Bennett, 2.Giff. 117; R. 8. O. c. 110, ss. 29 and 80.

(n) 5 Beav. 819.

(0) 8 Beav. 550.

(p) 1 Russ. & My. 535.
(g) 8 My. & Cr. 490.
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eer free from improper motive their conduct may have

een. Soin Grayburn v. Clarkson (r), it is said that where

there is & breach of trust the trustee is liable for all
consequences, though they do not develope themselves till
long afterwards. And in Caffrey v. Darby (s), it was held
that trustees are responsible for all loss if they are once
guilty of breach of trust, no matter what the immediate
canse of the loss may be. They would not be relieved even
if the actual and immediate cause of the loss were acciden-
tal. Even if the loss ig caused by the negligence of his
legal adviser the trustee is not excused (t).

It is no answer to the claim upon trustees to make good
8 loss incurred in respect of one fund to say that owing to
their careand foresight a great improvement has taken place
in another fund, nor can they be allowed to set off such
improvement against the loss (u). Noris the fact that the
quantum of interest of an attacking cestui que trust is very
small, any ground for allowing the trustee to escape
lisbility (v.)

Sometimes a trustee who has made an improper
investment seeks to escape liability by showing acqui-
escence on the part of the cestui que trust. This de-
fence is however a difficult one to support successfully.
The general question as to what is sufficient to constitute
acquiescence is discussed in various places (w). The cestui
que trust is entitled to place reliance on the trustee, and is
ot bound to make enquiries unless something is done to
excite his suspicion (z). Where acquiescence is set up assa
bar it must be shown that the cestui que trust was sui juris
and acquainted with the facts (y); and the intention o

(") L. R. 3 Ch. 605.

{s) 6 Ves. 488,

() Hopgood v. Parkin, L. R. 11 Eq. 74.
(4) Wiles v. Gresham, 2 Drew. 258.

(t) Waleott v. Lyons, 54 L. T. N 8. 786.

1) Brice v, Stokes, 2 W. & T. L. C. 6th ed. 967, p. 1042 ; Watson's
Pendiom, 2nd ed., p. 1007 ; Lewin on Trusts, 8th ed., p. 496.
(¥} Re Vernon, Evens & Co., 83 Ch. D. 402.

H(’)'s“y” v. Sawyer, 28 Ch. D. 595 ; Stretton v. Ashmall, 3 Drew. 9;
aruon v, Harrison, 14 Gr. 586.
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waive rights by the cestui que trust must be clear (2).
The cestui que trust is not estopped from objecting fo the
account of the trust fund on the ground of acquiescence
merely because he does not dispute its correctness while
his interests are reversionary, especially where he is not in
full possession of all the facts (a).

(ii) The precautions to be observed in making trust invest-
ments.—The leading case of late years upon this question is
Speight v. Gaunt (b). In that case trust funds had been
lost, owing to the dishonesty of the broker who had been
employed by the trustee to purchase stock, and bad mis-
appropriated the funds entrusted to him for payment to the
sellers. The trustee was held not liable on the ground that
he had acted in the way that an ordinary prudent man of
business would act in making investments through a broker,
and had trusted the broker in the usual and regular course
of business. It is, however, pointed out that the trustee
would have been liable if he had employed a broker whose
character should have led him to suppose that the wrong
would have been perpetrated, and that the mere fact that
the broker had been employed by the festator in his life-
time would not be sufficient in itself to absolve the trustee
from exercising discretion as to the propriety of employing
the particular person in question. If, however, there is
nothing calculated to excite suspicion in the mind of an
ordinary prudent man of business, the trustee would not
be liable for the unexpected loss. The mere fact of being a
trustee would nof absolve the trustee from taking precau-
tions, but at the same time the Court should lean in favour
of the honest trustee where there is doubt as to the pro-
priety of the course taken.

The case of Speight v. Gaunt was followed by Re Godfrey,
Godfrey v. Faulkner (¢). It was there pointed out that the
mere fact of incurring risk is not sufficient to charge the

z) Re Cross, Harstony. Tenison, 20 Ch. D. 109; see also Garrett v. Noble,
6 Sim. 504.

(a) Inglis v. Beaty,2 A. R. 453 ; see also Smith v. Smith, 23 Gr. 114 ;
Paddon v. Richardson, 7T D. M. & G. 563.

(b) 22 Ch. D. 727; 9 App. Cas. 1.
(¢) 23 Ch. D. 483,




TRUST INVESTMENTS. 83

trustee because ordinarily prudent men sometimes incur
risk, but that the trustee must show that he acted as a
prudent man would do in dealing with his own property.
The trustees in this case were relieved from loss arising
from the subsequent depreciation of a farm upon which
{bey bad advanced something over two-thirds of the amount
at which the farm was valued, but after a careful and
proper valuation had been made, and the subsequent
depreciation had arisen from unforeseen causes.

But the general doctrine of Speight v. (Gaunt was con-
siderably limited by the case of Fry v. Tapson (d). It was
there laid down that the rule, that trustees acting accord-
ing to the ordinary course of business and employing
-agents as prudent men of business would do on their own
behalf are not liable for the default of such agent, is sub-
.Ject to the limitation that the agent must not be employed
-out of the ordinary scope of his business. In this case the
trostees were held liable for the loss on an investment in
Liverpool property where they had acted upon the valu-
ation of & London surveyor who had no local knowledge or
-experience. And in Smethurst v. Hastings (¢), it is stated
that, though the Court may of late years have been less
‘Severe upon trustees than formerly, still the one homely,
inflexible rule remains that the trustee is bound to act as a
Prudent man would act in dealing with his own property ;
and the trustees, having made advances upon houses that
had been lately built and were unoccupied, and the value of
which wag therefore to a certain extent speculative, were
made lisble for the loss. The case was, however, compro-
mised upon an appeal being taken.

The whole doctrine of trustees’ liability (especially the
‘application thereto of the case of Speight v. Gaunt) has,
however, again come under full discussion in the late case

of Re Whitely, Whitely v. Learoyd (f), affirmed in the
House of Lords sub nomine Learoyd v. Whitely (g).

(@) 28 ch. D. 268.

(¢) 30 Ch. D. 490.

(/) 82 Ch, D. 196; 38 Ch. D, 847.
W) 13 App. Cas. 7217.
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In the Court of Appeal it is laid down that although it it
correct to say that the trustee is only bound to conduct the
business of the trust in the same manner that an ordinary
prudent man of business would conduct his own busines-,
yet it must be borne in mind that the business of the
trustee and the business an ordinarily prudent man is sup-
posed to be conducting is the business of investing money
for the benefit of persons who are {o enjoy it at some
fature time, and not for the sole benefit of the person who-
is entitled to the present income. It is farther laid down
that although the trustee is not bound to have special
knowledge yet he may and ought to consult those who have:
such special knowledge before incurring risks. The trus-
tees in this case were made liable for loss upon an invest-.
ment on the security of a brickyard.

And in the House of Lords it is said that the trustee
cannot accept the opinion of a skilled person and be-
absolved from risk. He must choose a skilled person, get
all facts and opinions from him, and then exercise his own
judgment on such facts and opinions. If the facts on their
face show the imprudence of the investment, the opinion is
no protection.

Shortly speaking, it may be said tbat it is the daty of
trustees in making investments to obtain all possible infor-
mation, and also, where the nature of the proposed security
admits of if, careful valuations by competent valuers ; com-
petent not only in general, but competent also having
regard to the special duty that they are required to per-
form, and fully instructed as to the nature of the invest-
ment for the purpose of which the valuation is required;
and then in addition to exercise their own judgment in the
matter in the light of the information that they have
obtained (k). :

There is not, as commonly supposed, any hard and fast

(k) Bee in addition to the cases already cited Re Brogden, Billing v.
Brogden, 88 Ch. D. 546; Re Partington, Partington v. Allen, 57 L. T. N. S.
654 ; Bullock v. Bullock, 56 L J.Ch. 221; Re Olive, Olive v. Westerman,
34 Ch. D. 70; Waleott v. Lyons, 54 L. T. N. 8, 786; Re Pearson, Ozley v..
Searth, b1 L, T. N. 8. 692 ; Budge v. Gummow, L. R. 7 Ch. 7119; Mickle-
burgh v. Parker, 17 Gr. 503 ; Sovereign v. Sovereign, 156 Gr. 569.
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'_“‘0 a8 to the percentage of value up to which trustees are
Jutified in making advances. Each case depends upon its
oW circumstances, and in each case the prudence of the
transaction is to be considered, but if the ordinary rule is
departed from, and loss results, the trustee has greater
difficulty in escaping liability (i).

(i) The duty of trustees with regard to the calling in of
trust investments.—It may be noted in the first place that
there seems to be no difference in principle, as a general
rule, between an active breach of duty and a passive breach
by reason of failure to do something that is incumbent
upon the trustee (j). Though there may be a difference
in specific cases, more particularly as to the liability for
compound interest (k).

The general rule is clear that executors or trustees must
not allow funds to remain out on personal security longer
than is sbsolutely necessary. This rule applies even
where the security has been taken by the testator himself
and there is no direction in the will to eall the funds in,
82d no pressing necessity for so doing in order to pay debte
ot legacies. Moreover, it is the duty of the executors or
trustees to make enquiries as to the circumstances of the
debtor, and the mere fact that interest is paid regularly on
the debt does not relieve them from the necessity of making
these enquiries (I). If, however, the executors act in good
faith and exercise a reasonable discretion they may escape
lisbility, Thus in Buzton v. Buzton (m), the executors were
directed to call in with all convenient speed such part of
the personalty as should not consist of money. The tes-
talor at the time of his death was the owner of certain

(i) Lewin's Law of Trusts, 8th Ed., page 325 ; Re Partington, Parting-
tnv. Allen, 57 L. T. N. S. 654 ; Re Olive, Olive v. Westerman, 34 Ch. D. 70 ;
Re Godfrey, Godjrey v. Faulkner, 23 Ch. D. 483; Hoey v. Green, W. N. 1884,
P-28; Macleod v. Annesley, 16 Beav. 600.

L(R Devaynes v. Robinson, 24 Beav. 86, at p. 95; Gragbuin v. Clarkson,
-3 Ch, 605.

(k) Tebpy v, Cq nter, 1 Madd. 290.
.'“) Porweyy v, Evans, 5 Ves. 839; Bocan v. Clarke, 3 My. & Cr. 294;
”"g';;‘-noyu,a Russ. & My. 710; Cann v. Cann, 61 L.’T. N. B. 770;
R, 40,

() 1 My, & Cr. 80.
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Mexican bonds. Some delay occurred, and then one
executor wished to sell, but the market price was at that
time falling, and the other executor thought that it would
be advisable to delay. Subsequently a sale was effected,
at a loss considerably less than would have occurred if the
sale had taken place when at first desired by the co-executor,
but greater than would have been incurred had a sale been
effected within a few months after the testator’s death. It
was held that the executors were not liable for the loss, as
they were entitled to hold the bonds for a reasonable time
without endeavouring to sell, and a better price could not
have been obtained after a reasonable delay took place.

Mere delay in calling'in a debt or investment is not in
itself negligence (r). But if there is delay, and loss occurs,
the onus is upon the executors and trustees to show that
they are not responsible for the loss (0). And delay is fatal
if the investment retained is of such a nature as to expose
the estate to liability. As, for instance, where shares upon
which there was an unlimited liability were not converted
within a reasonable time after the testator’s death (p);
even if what is done is considered best and is done in
perfect good faith (¢). In the latter case a discretion was
given to the trustees as to the time of conversion, but it
was held that it should have been exercised within a
reasonable time and unless retention of shares of this nature
was actually ordered by the will it would be the duty of the
trustees to sell them as soon as possible.

Where absolute discretion is given to the executors they
are not bound by the ordinary rule, and although where
the discretion is to be actively exerciaed it must be exercised
honestly and intelligently, yet where there is a discretion to
remain supine culpable negligence or dishoresty must be
shown to render the trustee liable (). This latter state-

(n) Re Johuston, Johnston v. Hogyg, 25 Gr. 261; Re Owens, Jones v. Owens,
47 L. T. N. 8. 61.

(0) McCargar v. McKinnon, 156 Gr. 361 ; 17 Gr. 525.
(p) Grayburn v. Clarkson, L. R. 3 Ch. 605.

(g) Sculthorpe v. Tipper, L. R. 13 Eq. 282.

{r) Re Norrington, 13 Ch. D. 654.
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went, however, seems to be too strong in view of the late
case of Re Johnson, Johnson v. Hodge (s), where it seems
tobe recognized that even if uncontrolled discretion is given
to the executors in realizing the assets of the estate, still
reasonable diseretion must be exercised by them in order to
escape liability (¢). Somewhat more latitude is allowed
where the property is of an uncertain or speculative
value (1), But even in a case of this nature the trustees
would not be relieved if there were any circumstances in
connection with the investment or the debt that should
have excited their suspicion. Thus in Fraser v. Murdoch (v),
trusiees retained certain shares in the City of Glasgow
Bank that were owned by the testatrix, power being given
torealize or to continue to hold any shares should they
consider it advisable or expedient to do so without personal
responsibility for loss, if any should be sustained. It was
held that apart from the special provision their duty would
have been to dispose of the stock at once, but that under
the special circumstances, as there was no reason for
believing that there was any more risk than usual in con-
nection with the stock, and as they acted in good faith and
in the honest exercise of discretion, they might escape
liability,

In Paddon v. Richardson (w), trustees were empowered to
lend trost money upon personal security until they should
deem it advantageous to invest itin the funds. It was held
that the omission to call in the money did not, in the
absence of misconduct, create liability for its loss, upon the
ground that the trustees had no knowledge that it was not
advantageous to allow the fund to remain out on personal
Security, nor was it shown that they should have had this
knOW’edge' ‘

In Sutton v. Wilders (z), a trustee was made liable for a

) W. N. 1886, p. 72.

{) And gee McMillan v. McMillan, 31 Gr. 369.
) Margen v. Kent, 5 Ch. D. 598.

() 8 App. Cas. 855.

) 7 .M. & G. 563.

) L. ».12 Eq. 373.
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loss incurred through the fraud of his solicitor, where the
trustee had reason to suspect the sufficiency of the security
but took no steps to enquire into the matter.

It is quite clear that the mere fact that the security in
question was one taken by the testator himself is no reason
for the execufor delaying to take proper steps to secure the
funds. There seems to be no distinction between an original
investment by the trustee and one made by the testator and
merely continued by the trustee. The trustee is not
relieved from the duty of watching and calling in the fund
if there is any danger of loss (y).

In Styles v. Guy (2), trustees were directed to get in such
book debts as were not approved by them, and they were
held liable for not taking measures to collect a debt due by
one of themselves to the testator. The mere fact that
confidence has been reposed by the testator does not justify
similar dealing by the executors, and where they know or
have the means of knowing that part of the estate is not
in a proper state of investment it is their duty to interfere
and take measures to secure it unless under the will it neces-
sarily remains as it is. And asimilar decision wascome toin
Bullock v. Wheatley (a). The mere fact that enforcing pay-
ment will have a disastrous effect upon the debtor is not
sufficient excuse (). Inthe last case, under a marriage settle-
ment, the settlor gave a bond to the trustees upon trust
that when the trustees should think fit and expedient so to
do they were to levy the amount and hold it for the uses of
the settlement. The trustees took no steps to enforce the
bond, and the settlor became insolvent. It was shown that
if they had enforced the bond the settlor would have lost
certain situations that he from time to time held, and would
have been ruined in his credit. It was held, however, that
this was not sufficient to justify the trustees and they were
made liable for the loss.

y) Perry on Trusts, 2nd Ed. s. 465 ; Harrison v. Thexzton, 4 Jur. N. 8.
550 ; Burritt v. Burritt, 27 Gr. 143,

(z) 1 Mac. & G. 422; 4Y. & C. Exch. 571.

(a) 1 Coll. 130.

b) Luth-r v. Bianconi, 10 Ir. Ch. Rep. 194.
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Re Gabourie, Casey v. Gabourie (c), is a late case in
which the liability of the executor who allows a debt to
remsin outstanding is considerably discussed. There the
execator was held liable because he failed to call in a debt
that was due fo the testator, believing that the debtors were
solvent, and that it was for the benefit of the estate, owing
to the high rate of interest that was being received, to allow
the debt to remain outstanding.

Where it is sought to make the trustee or executor liable
for & loss by reason of his failure to call in a debt or invest-
ment he is at liberty to show that the same loss would have
occurred if steps had been taken promptly by him, and he
may escape liability either wholly or in part upon this
account (d). Or he may show that he has made unavailing
atlempts to realize the security, or that any attempts
would have been fruitless (e).

Inthis connection it may be useful to consider the position
of an executor or trustee who carries on the business of the
testator. The general question of the rights and liabilities
of executors and trustees in this regard is shortly discussed
in the anthorities citel in the note (f). The general rule
is thatlaid down by Lord Langdale in Kirkman v. Bootl
(#), viz., that to justify an executor in carrying on the
business of the testator, there must be in the will most dis-
linet and positive authority and direction to do so. In
Vyse v. Foster (h), the doctrine is recognized that leaving
money in a testator’s business without a clear direction to
do 80, would be a breach of trust. In that case, however,

(c) 130. R. 635.

1 () Gaingborough v. Watcombe, etc. Co., 54 L. J. Ch. 991; Styles v. Guy,
Mact G, 499,

£ Taylor v. Magrath, 10 O. R. 669; Taylor v. Tabrum, 6 Sim. 281:
G:’ V. Fry, 21 Beav. 144 ; Edinburgh Life Assurance Company v. Allen, 23
-20; Re Brogden, Billing v. Brogden, 38 Ch. D. 546.

2“{,) dw“son’s Compendium of Equity, 2nd Ed., p. 274 ; Brice v. Stokes.
. 1% T. L.C., 6th Ed. 967. at p. 979 ; Williams on Executors, 8th Ed.
a;i. ¢ Schouler on Executors, secs. 8325 and 326 ; Perry on Trusts, 2nd
8ec 454,

) 11 Beay, 373,

® L. R.gch. 309 ; L. R. 7 H. L. 318.
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no harm resulted, but on the contrary the estate was largely
benefited. In Flockton v. Bunting (i), the same doctrine
is recognized, that a trustee using trust assets in business
is liable for any loss.

Even where there is what might fairly be considered an
authority to the executors to carry on the testator’s busi-
ness, it may be construed to be merely an authority to allow
such part of the testator’s assels as are in the business
o remain there, and not to justify the executors in inter-
meddling with the business themselves. A case of this
kind occurred in Travis v. Milne (j). What amounts to
sufficient authority to justify the executors in carrying on
business is discussed in the case of Hall v. Fennell (k).

It may be noted that the use of the word * employ "
might perhaps give the executors larger powers than the
use of the word *‘ invest ” (I).

So strong is the objection to allowing the legal represen-
tives to carry on the business of the testator or intestate,
that it has been held that the Court has no power to direct
an administratrix to carry on business where infants are
concerned in the estate (m).

The rule laid down Kirkman v. Booth, supra, is some-
what limited by the decision in the late case of R¢ Chancel-
lor, Chancellor v. Brown (n). In that case full discretion
was given to the executors to postpone the sale and conver-
sion of the estate, and no mention was made of the testa-
tator's business which constituted the main portion of this
estate. It was held that there was an implied power to
carry on business for a reasonable period in order to effect
a proper sale as a going concern.

Where a testator directs merely that his trade is to be
carried on, the executors are not justified in employing in
the trade more of thetestator’s property than was employed

(i) Reported in the notes to Vyse v. Foster, L. R. 8 Ch. 309 at p. 323.
(4) 9 Hare 141.

(k) 9 Ir. Rep. Eq. 406, 615.

(}) Dickenson v. Player, C. P. Coop. 178.

(m) Land v. Land, 48 L. J. Ch. 811.

(n) 26 Ch. D. 42.




TRUST INVESTMENTS. 91

in it at his decease (o). And where a specific portion of the
estate, or the capital already embarked, is directed to be
kept in the business that portion only is liable for the trade
debts (p) ; though the executor is personally liable to the
creditors for the full amount of their claims (¢), and may
resort only to the specific assets directed to be employed in
the business for indemnity. In such a case the creditors
also may resort to the specific assets unless the executor is
in default to the estate (r). But if there is a general direc-
tion o carry on business and no particular assets are speci-
fically directed to be therein employed, the creditors have no
right to resort to the assets at all but must rely merely on
the liability of the person carrying on the trade (s).

Though the executor cannot carry on trade as a rule
without special anthority, except for the purpose of winding
it up, be may earry it on in order to complete an unfinished
contract of the testator, or in order to render productive
something that without further outlay would be compar-
atively, or wholly, unproductive ( t).

This, however,- seems to be upon the principle that in
certain cases where there is danger of loss further advances
may be clearly necessary in order that there may be any
chance of avoiding that loss. There is no rule that such
?dvnnces should not be allowed merely because loss does
In fact result, but it must be shown that before making the
sdvance the probability of success was carefully investi-
gated. Every available means of information must be used
and nothing can be done except that which a reasonable
man would do in similar circumstances with reference to his

OWD property, and after having obtained all the evidence
Possible relative to the chances of success or failure.

(o) Smith v, Smith, 13 Gr. 81; McNeillie v. Acton, 4 D. M. & G. T44.

C&Ez parte Garland, 10 Ves. 110 ; Ez parte Richardson, 3 Madd. 138;
R v, Cutbush, 1 Beav. 184,

P.(z:) lostgen v. Delamere, L. R. 15Eq.134; Labouchere v. Tupper, 11 Moo.

() Re Johnson, Shearman v. Robinson, 15 Ch. D. 548.
@) Strickiand v. Symons, 26 Ch. D. 245.

Gr') Collingon v. Lister, 20 Beav. 356; and see Re Henderson's Trusts, 28
-45 ; Smith v. Smith, 23 Gr. 114.
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A somewhat similar case was that of Garrett v. Noble (u)
where the executors were held not liable for a loss that
occurred in carrying on the business without authority. It
was shown, however, that they acted in good faith, and
tiat it was necessary to carry on the business in order to
preserve its value and that they made efforts continually,
though without success, to dispose of it.

Even where power to carry on business is given, care
must be taken to see that the business is carried on by the
proper persons.

In Schouler on Executors, at sec. 826, it is pointed out
that though execufors may pursue powers fairly conferred
upon them, and place or leave assets in trade, siill this is
often permitted, not to executors as such, but as those
especially honoured or burdened by the testator’s personal
confidence.

This question was considered in the case of Ex parte
Butcher (v), and there it was held that the power to carry
on business must be strictly construed, and if given to
the executors as such, cannot be exercised by two when
three have taken out probate. The same question arose in
Devitt v. Kearney (w), where it was held that the power was
given to the executors virtute officii, and that. where two
had been named under the will, of whom one had renounced
and the other had alone taken out probate, he was entitled
" to carry on the trade. [Ezx purte Butcher was distinguished
on the ground that in it the three executors had accepted
probate. It should be noticed that in Devitt v. Kearney,
however, there was an imperative direction to carry on the
trade. No diecretion was given, and therefore the question
of personal confidence could not arise.

Personal confidence is often an essential ingredient for
consideration, as for instance in the case of Lyon v. Raden-
hurst (x), where *‘ the trustees, or the survivor of them, their
or his heirs, executors, or administrators,” were given

(u) 6 8im. 504.

(t) 13 Ch. D. 645.

() 11 L. R. Ir. 225; 13 L. R. Ir. 45.
(z) 5 Gr. 544.
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power to appoint some person, whom they might think fit
and competent, to carry on the testator’s business. No
sppointment was made by the p-rsons designated by the
testator, and the surviving trustee having died intestate,
his administrator declined to act as a trustee under the
will. A new trustee was appointed by the Court, and it
was held that he had no right to exercise this power of
appointment. It is recognized that such a power is one
involving the greatest personal confidence.

It seems to be a rule that if there are no special directions
u8 fo the mode in which the business should be carried on
the business should be carried on in the same manner as
in the testator’s lifetime (y). v

Even when there is clear authority to carry on the busi-
ness, this is not sufficient to justify the trustee in retaining
funds in the business aftera change in the nature of the busi-
ness or the constitution of the firm. In Perry on Trusts, 2nd
ed,, sec. 454, the general rule is laid down that without
special authority it is a gross breach of trust to employ
assels in trade, and that even if a clear direction is given
to continue the trade the trustees are confined to the fand
already embarked, and must not continae the trade against
their own judgment, nor allow the assets to remain in the
trade if a change in the constitution of the business takes
place.

The principle tbat the retention of the funds in the
business after a change in partnership is unjustitiable,
receives support from the case of Ediwards v. Edinunds (2).
There the testator held a number of shares in an unlimited
company, and the executors were directed to convert these
shares at their sole discretion, and at such time or times
a8 they should think fit, and invest the proceeds in any
public company. The unlimited company was in very high
standing and making large profits. A new issue of shares
Was made, and these shares were allotted to the existing
shareholders pro rata and were considered so advantageous
an invesiment that every shareholder, including the execu-

{5) Gow v. Forster, 26 Ch. D. 673.
) ML T.N. 8. 522.

YOL. IX. C.L.T. . 9
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tors, took up tbe number allotted. Subsequently a loss
occurred. It was held that although the executors under
the special wording of the will committed no breach of trust
in retaining the shares already owned by the testator yet
it was a breach of trust to accept the new ones, and
they were made liable.

Upon the direct question of the right to allow the funds
to remain in the business after a change in the firm, there
are two authorities which unfortunately somewhat confliet
with each other. In Cummins v. Cummins (a), trustees
were authorized to continue trust funds upon the personal
security of & trading firm, and they were held guilty of a
breach of trust because upon a change in the firm taking
place they still permitted the trust funds to remain upon
the personal security of the new firm. The new firm was
a continuation of the old firm, but some of the former
members bad retired.

In Ex parte Butterfield (b), a testator directed that it
should be lawful for his wife to retain in her hands and
employ in carrying on his business any part of his assets
not exceeding £6,000, 80 long as she should think fit, and
he appointed his wife and his son executors. The widow
took the son into partnership and they became bankrupt.
It was held that the use of this money in this partnership
was not authorized by the will, and was a breach of {rast,
on the ground that the new partnership really discontinued
the testator’s trade. This decision was reversed by Lord
Chancellor Cottenham on appeal, apparently, however,
maioly on the ground that to hold that this was a breach
of trust would interfere with the rights of bona fide
creditors of the partnership.

R. 8. CASSELS.

(@) 8 Jo. & La. 64 ; 8 Ir. Eq. R. 723.
(6) 1 De G. 819, 670.
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THE CASE OF MR. DAVIES’ DONKEY.
10 Meeson & Welsly, 546.

* With the deepest respect for Mr. Davies' donkey, whose
memory is embalmed in the delightful pages of 10 M. & W.”
Per Hagarty, C. J., Follet v. Toronto Street Railway Co., 16
App. R. 847.

Lonj» ABINGER, C. B. log.

Davies possessed an ass : no doubt
Trained to the horticultural load ;
One day he turned his donkey out,
Its fore-feet fettered, on the road.
Here one remark seems necessary—
'Twas very wrong of Davies—very !

CHORUS OF BARONS.

Oh fair judicial harmony!
In this great truth we all agree.

Lorp Asmaer, C.B.

‘While thus the ingenuous creature fed,
MaNN's man came driving, all too fast.
O’er the mild brute the roadsters sped,
And Davies’ donkey breathed its last.
‘We dwell not on the owner’s sense
Of loss—it's not in evidence.

CHORUS OF BARONS.

Davigs, thy grief, thy bnsom’s rents,
Thy groans—are not in evidence!
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Lorp Asinges, C. B.

‘Who caused this crisis asinine ?

Mann’s man—and Manx must foot the bill :
Had his man passed the road’s decline

With ordinary caution, still,
Still might the rich unstinted strain

Of Davmes’ donkey shake the plain.

CHORUS OF BARONS.

Wisdom hath given sentence ! though
The donkey was not rightly there,
Was Mann's rude man excused ? Oh, no!
He ought to drive with proper care.
Wherefore we do adjudge and say,
For Davirs’ donkey Mainx must pay !

ALL, STERNLY.

For Davies donkey ManN must pay!
(He pays.)

M.
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EDITORIAL REVIEW.

Orand Juries. -

We have read Senator Gowan’s speech in the Senate
apon the question of abolishing grand juries and substitut-
ing some other means of preliminary investigation. The
plan suggested is to appoint a prosecutor whose duties
shall be similar to those of our county attorneys, but more
extensive and responsible. The learned Senator has had
an experience equalled by few, and is eminently well
qualified to speak upon such a subject; but until he can
assure us of some better method of investigation we must
retain that which we have. It is true that grand juries
make mistakes, sometimes very ridiculons.” But they are
not pecaliar in that. Very many more instances could be
adduced of mistakes made by Judges, and in some cases
apparently inexcusable mistakes, than can be instanced of
grand juries. Yet we have not lost confidence in the
Bench. Mistakes are also made by county attorneys.
The writer is able to instance one which showed such
complete ignorance combined with want of common sense
that the mistakes of grand juries sink into insignificance
beside it. A mortgagee having been in possession for
fourteen years without acknowledgment, and having there-
fore a good title in fee, was forcibly ejected by one who
claimed under the mortgagor. The latter was committed
for trial at the sessions for forcible entry and detainer.
When the bill came before the grand jury they asked the
county attorney for information, and were told by him that
the private prosecutor had entirely misconceived his rights.
In his opinion after a mortgagee had been in possession for
ten years without acknowledgment the law presumed that
his mortgage was satisfied, and required him to give up
possession ; and on his advice the grand jury ignored the
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bill. The writer had this from the county attorney him-
self (now deceaeed) and can therefore vouch for its being
his mistake and not that of the grand jury.

The danger of influences being brought to bear upon
members of the grand jury through relationship or favour
we think is not well founded. ~ Such danger may occasion-
ally arise. But the existence of a number of persons
engaged in the investigation is the best safeguard against
the effect of such influence. What of ‘& case where a
relative of the. public prosecutor should try to exercise
undue, influence ?

There is the additional advantage to the public not to be
lost sight of, that the grand jury system brings numbers
of the best men of the community into actual touch with
the respousible duties of administering justice; it opens
the public institutions to their inspection; and awakens
their thoughts to matters which should be subject of
thought but which otherwise would never be thought of for
lack of opportunity. The original reason for their exis-
tence may be gone but an equally good one may remain. .
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BOOK REVIEWS.

General Digest of the Decisions of the Principal Courts in
the United States. Refers to all reports, official and un-
official, published during the year ending September, 1888.
Anpual. Being Vol. iii. of the series. Rochester, N.Y.:
Lawyers’ Co-operative Publishing Company. 1888.

This is perhaps the most valuable of the series of books
published by this Company. The present volume is of
large proportions, and the price is small compared with
other like publications; the title page explains the scope
of the work.

Lawyers' Reports annotated. Book I. All current cases
of general value and importance decided in the United
States, State, and Territorial Courts, with full annotations.
By Roeerr Drsty, Editor. Epmunp A. SmirH, Reporter.
Borperr A. Ric, Editor-in-Chief of the United States
and General Digests, and the several Reporters and Judges
of each Court, Assistants in selection. Rochester, N.Y. :
Lawyers’ Co-operative Publishing Company. 1888.

Mr. Desty’s name is well known as an Editor and
Author, and the value of his notes will be well appreciated.
This volume is a large and closely printed one, and
contains a vast number of cases.

The American State Reports, containing the cases of
general value and authority subsequent to those contained
in the * American Decisions "’ and the *‘ American Reports,”
decided in the Courts of last resort of the several States.
Belected, reported, and annotated by A. C. Freeman, and
the Ascociate Editors of * American Decisions.” Vol. iv.
San Francisco : Bancroft-Whitney Company. 1889.
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In this volume the Editors have introduced a mnew
feature which consists in the noting of other decisions from
the current State Reports upon the point involved in the
case selected.

L ——

Privileged Communications az a branch of Legal Evidence.
By Jomx FrerLiNgHUYSEN Haeeman, Counsellor-at-Law,
Princeton, New Jersey. Somerville, N.J.: Honeyman &
Co., publishers of The New Jersey Law Jourral. 1889.

This is a very handy and compact volume ﬁpon )
subject not elsewhere so well treated in one place. The
work strictly is a work on evidence, and embraces not only
the law of privileged communications in actions of defama-
tion, but ull communications between professional adviser
and client, physician and patient, etc. We have much
pleasure in recommending the work.
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REVIEW OF EXCHANGES.

Central Law Journal—31st August, 1888.

The Right of ene Rallway Company te Condemn the
Property of another Railway Company under a Genera)
Statutory Authority, by Rossxur H. Cortis. Concluded in the fol-
lowing number. ‘‘ The general rule to be gathered from all the author-
ities, considered together, is, that a legislative grant of power to condemn
property, expressed in general terms, confers on the grantee power to
taks all kinds of proporty except property already devoted to public use
and neceasary for the exercise of such use.’’ A number of American
cases are cited.

Tbid.—14tk September, 1888.

The Dootrine of the Lex Forl, by Jauzs M. Kxre. The subject is
.. treated under the following heads :—Remedies upon contracts ; arrest on
foreign contract; form of judgment and execution; defence on matter ex
post facto, including counter-claim or set-off, discharge, statutes of limita-
tions. American cases are cited.

Ibid.—21st September, 1888.
Statutory Liabllity of Wife for Necessaries for Famlly, by
D. R. N. BracksurN., American statutes and cases are cited.

Tbid.— 36tk September, 1888.

OCross Examinatien, by Beymour D. Troursox. The English and
American practices are both referred to in detail and cases on each
cited.

Ibid.—5th October, 1888.

The Asoused as a Witness. The right of the State towards the
accused is discussed. It cannot attack his character unless he first puts
it in issue, nor prejudice the jury against him by evidence of any misoon-
duct other than the offence charged, nor show a tendency in him to
commit the offence charged.

Ibid.—12th October, 1888.

Railroad Law, some Novel Decislons, by Jorx D. LawsoN. A
number of American cases are cited on the powers and regulations of
railroads, carriers of passengers and goods ; agents and employers, eto.

Ibid.—19th October, 1888.

Reasonable Time, by Sxyxoun D. TrompsoN. In the early deci-
sions the Courts decided in many cases what was a reasonable time
where they would now leave it to the jury. The reason given was that

VOL. IX. C.L.T. 10
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what is contrary to reason cannot be consonant to law which is founded on
reason ; and, therefors, the reasonableness is to be decided by the Judge.
In questions arising in the course of judicial proceedings sometimes the
matter was decided by the Court, sometimes by the jury. Very many
cases are cited. )

Ibid.—26th October, 1688. )

Pleadings and Proof of Forsign Laws and Judgments.
Foreign laws must be pleaded and proven, and the proof is- governed by
the lex fori. The mode of proving them is then dealt with.

Ibid.—2nd November, 1888.

Interstiate Oarnishment, by D. 4. Pmvarey. The learned writer
sums up as follows :—Foreign Corporations must assume the same bar-
den as domestic; their agents may be served, and they are liable to
garnishment for the wages of a non-resident employee; when both debtor
and creditor are residents of the eame state the courts of the state will
enjoin the debtor from going into other states to evade the laws domicil
in oollecting the debt.

Ibid —9th November, 1888.

Telegraph poles and wires, by Aprrazrr Haumruron. The right to
erect poles and string wires must in the United States be derived from
the legislatures, and cannot be granted by municipalities unless under
express power given to them to authorize their erection. Poles and
wires are not a nuisance in fact.

Ibid.—16th November, 1888.

‘Tho soope of the intent in aotion for false ropresentations,
by W. H. Bamey. The learned writer divides the cases into three
classes, viz. Where the false representations are made ; 1. With refer-
ence to the subject of the action ;-2. Touching some fact not the subjeot
of contract between the party making the representation and him te
whom it is made, but asked for by the latter as a guide to his conduct
with a third party ; 8. Under such circumstances as to cause unknown
persons to act on them. After reviewing a number of cases he concludes
that the proof of intent is not required in cases falling under the firsé
class, but is generally required in the other kinds of actions.

Ibid —23rd November, 1888. .

Porpetuating Teetimony —Notioce and Publiocation. BSuch tes-
timony must be taken after notioe to parties interested. The practice as
to serving notice, its length, what it should contain, etc., are treated of.
¢ Publication " will not be allowed if the witness is living and capable of
attending the trial.

1bid.—7th December. 1888,

Mortgagee in Possessien of.Chattel Property before Condi-
tion Broken and witheut Express Agreement, by M. C. PriLLIrs,
.American cases are cited.
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Ibid.—14th December, 1888.

The Civil Liability of Physloians for llulprnoﬂoo. by A. J.
Ve, The physician must be ordinarily and reasonably skilful, and it
is said that the locality in which he practises together with the school to
which he belongs may be taken into consideration in determining what
amoant of skill might have been expected of him. He must follow the
established mode of treatmont or take the risk. and should exercise his
best judgment ; bat he is not liable for errors in judgnient. The patient
may contribute to the injury and thus forfeit his right; and upon him
lies the onus of establishing the malpractice.

Ivid.—21st December, 1888.
Foreign Judgments. English and Amerioan cases are cited.

Tvid.—4th January, 1859.

Declarations on Insurancs Polloles, by Apzrserr HamiLrox.
A collection of American cases upon pleading policies.

Ibid.—11th January, 1889.

Statute of Limitations In Mortgage Foreclosure. A collec-
tion of American cases with a reference to the English statute.

Ibid.—18th January, 1889.

Intoxicating Liquors—Somo Cases of Pleading, Evidence
and Assooiation, by Joserr A. Joxce. American cases are cited.

Ibid.—25th January, 1889.
Burial Lots, by Sorox D. WiLsoN. American cases are cited.

Ibid.—1st February, 1389.

Remvval of Causos for Projudios or Looal Influsnce, by
Sorer, Maxwers. Cites oases on the United States Act respeoting
removal of causes. .

Ibid.—8th February, 1889.

Actions for Injuries by Vioious Animals, by B. E. Brax.
After stating the well known common law rule, the learned writer says
dbat the liability attaches either to the owner or keeper. The gist of
the action for injury is the kesping of the animal after knowledge obtained
of its vice. The knowledge of a servant is imputable to the master,
thoogh not actually commanicated. Theagent’s knowledge must be vnth
relerence to the agency.

Idd.—15tA February, 1889.

Righte of the Cherokses Nation, by Frank P. Brare. A recital of
the title of the Cherokee nation by treaty and grant which is divested
by Act of Congress.
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Ibid.—%2nd February, 1889.

The Procedure in Habsas Corpus Cases, by Lewis Hocn-
HEmeER. American and English cases on practice are cited.

Law Journal.—10th March, 1888.

The Distinotion Boetween Seizure and Charging Clauses
in Bills of Sale. A criticism of some cases on the effect of sddmg to
the bill of sale moneys paid for insurance.

Ibid.—18th May, 1888.

Aoctions for Broach of Promiss of Marriage Against Exo~
outors. The case of Findlay v. Chieney, 657 L. J. Q. B. 247 is discussed.
The learned writer sums up as follows : * Theresult of this case is, there-
fore, that no action of breach of promise of marriage for damages of the
ordinary kind can be brought against an executor; and none for special
damage, unless actual loss to the estate flows from the breach. The
seduction of the plaintiff is excluded from this category, and the loss of
trousseau for this particular case, but not generally.”

Libel and Sorvante®’ Charaoters. In Wennhak v. Morgan, 5T L.J.
Q. B. 241 the plaintiff sued for libel for endorsing a written character
from a former master with a reason for dismissing him from the defen-
dant's service, which document was handed to the defendant’s wife to-
give to the plaintiff. The plaintiff was non-suited, but & new trial was.
granted to settle the question of publication. The question of injuring
the plaintiff’s property by defacing it was also a point to be tried.

Ibid.—19th May, 1888.

Litorary and dramatie copyright. Mrs. Burnett having brought
an action to restrain the dramatisation of her tale, * Little Lord Faunt-
leroy,’”” Mr. Justice Btirling ordered the defendant to state bn oath
what oopies of the work existed, to extract from the copies in his posses-
sion or power and deliver to the plaintiff all passages oopied, taken, or
eolourably imitated from the book, and to produce to the plaintiff for
examination the copies after the pirated passages had been extracted.
*If the decision be right,” says the learned writer, ‘ practically a
dramatic copyright is secured to the author of a tale if it is adapted and
put on the stage as Mr. Seebohm adapted this piece.” The decision is
ariticised.

Ibid.—30th June, 1888.

Sottiements, and Marrisd Women's Property Aot. In bank.
ruptoy it was held in Re Armstrong, by the court of appeal, that a power
of appointment was not * property "’ within the meaning of the Murried
‘Women's Property Act, and did not pass to the trustee.
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THE MINISTER OF JUSTICE ON THE JESUITS
ESTATES ACT.

'WE expressed the opinion in a former number that the
Jesuits Estates Act was not within constitutional
limits ; and though it is not necessary to reiterate what has
been already said, it is due to the Minister of Justice to
examine his arguments in favour of leaving the Act to its
operation, and give them their due weight, as well as to
ourselves to ascertain how far they form an answer to what
bas been urged. Inasmuch as the Minister, as ez officio
leader of the Bar of Canada, has pronounced the Act
unobjectionable, on all grounds except that of some want
of taste, and except perhaps of policy (though he refuses to
interfere with the policy of the Province), we might expect
to find convincing arguments in favour of its comstitu-
tionality, but if they are not convincing we may reasonably
infer that it is incapable of support. In dealing with the
Minister's arguments which appear in extenso in his speech
in the House, their true legal and logical value alone will
be tested as far as we can do so. With respect to the
policy which guided the Government, we shall only say that
it is a lamentable thing that any policy should require that
the supremacy of a constitutional Sovereign and Legislature
should not be asserted at all hazards. As the Minister
went a little beyond the mere construction and examination
of the Act, owing to the wide range of the debate, we shall
follow him and test those propositions which he laid down

in advising the House.
YOL. IX. C.L.T. 11
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His first proposition is that the Treaty of Paris, by which
the King agreed to “give the most precise and most
effectual orders that his new Roman Catholic subjects may
profess the worship of their religion, nccording to the rites
of the Romish Church as far as the laws of Great Britain
permit,” did not introduce the laws of England as to the
Supremacy of the Crown and as to public worship.
Technically speaking, the laws of Great Britain did
not thereby come into force in as full a measure as they
would have been brought into operation by a proclamation ;
but it must be admitted as an essential and fundamental
proposition that all laws and constitutional usages con-
cerning the sovereignty of the conqueror, as distinguished
from the body of municipal law, must have been in actual
force from the moment of the capitulation. To assert the
contrary would be to deny the power of the conqueror to
impose laws without the leave of the subdued nation, which
is absurd. The power to impose laws exists from the
moment of the capitulation, and with this power co-exists
of necessity all the attributes of the constitutional sove-
reignty of the victorious nation. There is implied in this
the proposition that common enemies of the King or of the
constitution, and those who are refused asylum in the realm,
are in his newly acquired dominion only by sufferance, and
cannot say that they are there by right of their ancient
laws which made lawful wbat would be unlawful and
impossible in their new Sovereign’s dominions. Therefore
all that was repugnant to the British constitution became
unlawful immediately upon the capitulation. 8o, all laws
which were in existence at that moment relating to the
genius and spirit of the British constitution, as well as all
laws pertaining immediately to the King’s prerogatives,
and those laws passed for the protection of the Crown from
dishonour immediately came into force. This must have
been well understood and admitted by the French. For the
Roman Catholic religion, which was lawful in all respects
under the French dominion was against British law, and it
was necessary to obtain leave to profess it between the
capitulation and the Treaty; it was necessary also to ask
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protection for the Jesnits who could not lawfully remain.
As to the latter the French had to be satisfied with a reser-
vation for the pleasure of the King to be known.

The inhabitants, by the capitulation (or perhaps more
eorrectly, by the treaty) and their choice of domicil in
Canada, became subjects of the king and immediately liable
to all such laws as we have suggested, and therefore they
could not lawfully have professed the Romish religion but
for the terms of the treaty; and inasmuch as the religion
was before the Treaty totally interdicted, the right to
profess it under the treaty must not be extended beyond
what the words and spirit will allow. These allow the
profession according to the rites of the Church of Rome,
and in so far as the profession and ceremonies are con-
cerned all laws repugnant thereto are necessarily suspended
or repealed, but in so far as any pretensions in excess of the
the liberty to worship are concerned, it was the evident
intention to exclude them as far as the laws of Great
Britain could do so.

In order to ascertain what was the understanding of the
Freuch authorities as to this, it may be worth while to look
at the articles of capitulation to see what was asked for and
what was granted. By the 27th article it was asked that
“ the free exercise of the catholic apostolic and Roman
religion shall subsist entire in such manner that all the states,
and the people of the towns and country places and distant
posts shall continue to assemble in the churches and frequent
the sacraments as heretofore without being molested in any
manner directly or indirectly.” This was granted; and it
is worthy of mnotice that it did not include the obligation

by law to pay tithes, which was asked for by the same
article and refused till the King’s pleasure should be known.
It was also asked that the chapter, priests, curates and mis-
sionaries should continue to exercise their functions, that
the grand vicars should bave liberty to dwell in the country
and vigit with ordinary ceremonies, that the communions
of nuns should be preserved in their constitutions and
privileges and should continue to observe their rules—
which requests were granted. It was asked, as well, that
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if Canada should remain by the treaty to the British
crown the king of France should ‘‘ name the Bishop, who
shall always be of the Roman communion and under whose
authority the people shall exercise the Roman religion—
*‘ refused ”; that the communities of Jesunits and Recollects
and the house of the priests of St. Sulpice, at Montreal,
should be preserved in their constitutions and privileges
and continue to observe their rules; and that they should
preserve their right to nominate to certain curacies and
missions as theretofore ; and that the actual vicars-general
and the bishop, when the Episcopal See should be filled,
should have leave to send to the Indians new missionaries,
when they should judge it necessary—all of which were
refused. It was alse asked that the bishop should establish
new parishes and provide for rebuilding his cathedral and
palace, dwell in the country, visit his diocese and exercise
his jurisdiction as under the French dominion, save that he
should take the oath of allegiance. The answer to this
was that it was comprised in other articles. We refer to
these articles to show that the term ‘‘ free exercise of the
Romish religion” did not, in the mind of the French
general, comprehend all the liberties which the inhabitants
might desire, nor did the British general intend to grant
all that might have been demanded as accessory to the
profession of that faith.

Further than that, by the 52nd article it was asked that
the French and Canadians should *‘ continue to be governed
according to the custom of Paris, and the laws and usages
established for this country, and they shall not be subject
to any other imposts than those which were established
under the French dominion.” Answer—* they become the
subjects of the King.” Nothing then can be clearer than
that the bigh contracting parties understood, (1st) that the
Romish religion could not be professed with safety in
British dominions ; (2nd) that only so much of its profes-
sion and practice as was allowed should be lawful ; (8rd)
that its profession and exercise did not include what was
expressly stipulated for as to the communities; (4th) that
the inhabitants who elected to remain fell under British
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sovereignty immediately and could not expect to retain any
of their laws if their new Sovereign chose to impose British
laws upon them. It is notorious that many of the statutes
directed against Rome were especially designed to protect
the Sovereign from dishonour and to assert his pre-emi-
nence,and to these they became subject immediately, though
not to the general body of municipal law.

Again by the 84th article the communites and priests were
to preserve their property, but by the 85th, if the canons,
priests, etc., and Jesuits chose to go to France, passage was
to be given to them in British ships, and leave to sell their
estates and take the produce with them. The inhabitants
could not have been ministered to in case the priests had
left the country; and it is perfectly just for Mr. Attorney
to say, if no priests, then no sacraments for the living or -
dying. But the argument is not pressed as to the state of
the people, but as to what the parties meant. The French
secured safe conduct for their priests if they desired to
leave the country; if they desired to stay they were to
exercise their functions as far as the laws of Great Britain
avould permit them.

One word more as to the Treaty. The Attorney-General
argued that to have intended to insist upon the full signifi-
cation of the phrase ‘‘ as far as the laws of Great Britain
p2rmit ”’ would have been to hold out a false promise with
one hand while accepting with the other half a continent;
because the laws of Great Britain did not permit
the exercise of the Romish religion at all. We have
shown that this is not the necessary construction. But
if it were, it would have been no less false of His Most
Christian Majesty to have agreed, that his late subjects
should have freedom of worship only so far as the laws of
Great Britain should permit, and then to assert that the
limitation was never intended by him to be submitted to.

At this point it may well be maintained that a society
illegal according to the laws of England could not claim
any rights, because if their existence was obnoxious to
British laws they could not become subjects of the King.
The Jesuits, not having been born within the realm, were
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liable to expulsion, under the law as interpreted by Attor-
ney-General Northey. He says, with regard to Maryland,
a British plantation, in 1705, *“ As to the question whether
Her Majesty may not direct Jesuits or Romish priests to be
turned out of Maryland, I am of opinion, if the Jesuits or
priests be aliens, not made denizens or naturalized, Her
Majesty may by law compel them to depart Maryland” ().
But the terms of the capitulation and the subsequent treat-
ment of the Jesuits softened the remedy by expulsion into
leave to sell their possessions and depart, or remain and
gradually die out. They chose to remain and die out, and
having occupied their late estates for a time by sufferance,
when the last Jesuit died the property by natural process
of law reverted to the Crown. Mr. Attorney does not deny
this, but says that the question is complicated by the fact
that in the meantime the Pope had suppressed the Jesuits,
and that ““by the terms of that suppression and by the terms
of the civil law, which, it is contended, still prevailed in the
Province of Quebee, the properties, instead of reverting to
the Crown, passed to the Ordinaries of the dioceses in
which they were situated.” It is strange that the Attorney-
General of Canada should deny the application of British
laws to the Jesuits in Canada, should deny the power of
the King to suppress them, but should find no difficulty in
stating the proposition that His Holiness suppressed them.
This involves the proposition the Pope had the power to
keep the Jesuits in community at his will in the British
realm although British laws rendered them unable to reside
within the realm. It is also strange that the Attorney-
General should invoke the canon law of the Church of
Rome to determine the course of devolution of property.
The canon law of the Church of England does not bind the
laity unless adopted and confirmed by Parliament (b), and
it would be strange if the canon law of the Church of Rome
could take effect proprio vigore. No such complication
can for a moment be admitted. The Jesuits’ estates would

(a) Chalmers’ Col. Opinions, p. 48.
(b) Middleton v. Crofts, 2 Atk. 650; Bishop of St. David's v. Lucy, 3
Carth. 485.
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immediately upon capitulation have become the property of
the Crown, and the Jesuits liable to expulsion, but for the
terms of the eapitulation. Lord Mansfield has said (¢),
*“1t is left by the constitution to the King’s authority to
grant or refuse a capitulation : if he refuses and puts the
inhabitants to the sword or exterminates them, all the lands
belong to him. If he receives the inhabitants under his
protection, und grants them their property, he has power to
fix such terms as he thinks proper. He is intrusted with
making the treaty of peace : he may yield up the conquest,
or retain it upon what terms he pleases.” Although Mr.
Attorney denied the power of the Sovereign to suppress
the priests, and to impose laws without the authority of
Parliament, he invoked his Majesty’s power to confirm the
property of the communities by the terms of capitulation.
Probably the King could not have allowed the Jesuits to
remain and hold property in the face of the Acts of Parlia-
ment directed against them. But we will assume that
their title was confirmed by the terms of the capitulation,
or, a8 Lord Mansfield puts it, granted them by the King.
It follows, as a necessary consequence, that when the last
Jesuit died in Canada, by the terms upon which they were
saffered to remain in possession of their estate the land
reveried to the Crown from which title was originally
derived, not to the Ordinaries who fiever had any title, nor
could have any, unless it be shown that the canon law of
the Church of Rome was supreme.

Further light is thrown upon this question by the Act of
1774, by the eighth section of which it is enacted ‘* that his
Mﬂjeﬂty’s Canadian subjects within the Province of Quebee,
the religious orders and communities only excepted, may also
bold and enjoy their property and possessions, ete.” If,
therefore, the King’s confirmation of the titles was valid, the
Parlisment subsequently refused to acknowledge it in so far
88 the communities were concerned.

We should not have referred to this at such length, as
the Jesnits Eistates Act admits the title to the estates to

(¢) Hall v. Cam